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ORDER-IN-ORIGINAL

1. This copy is granted free of charge for the use of the person to whom it is issued.

2 An appeal against this order lies to the Regional Bench, Customs, Excise and
Service Tax Appellate Tribunal, Jai Centre, 4th & 5th Floor, 34 P. D'Mello Road,
Poona Street Masjid Bunder (East), Mumbai 400 009.

3. The appeal is required to be filed as provided in Rule 6 of the Customs (Appeals)
Rules, 1982 in form C.A.3 appended to said rules. The appeal should be in
quadruplicate and needs to be filed within 90 days and shall be accompanied by four
copies of the order appealed against (at least one of which should be certified copy).
A crossed bank draft drawn in favour of the Asstt. Registrar of the Bench of the
Tribunal on a branch of any nationalized bank located at a place where the bench is
situated for Rs. 1,000/-, Rs. 5,000/~ or Rs. 10,000/- as applicable under Sub Section
(6) of the Section 129A of the Customs Act, 1962.

4. The appeal shall be presented in person to the Asstt. Registrar of the bench or an
Officer authorized in this behalf by him or sent by registered post addressed to the
Asstt. Registrar or such Officer.

5: Any person desirous of appealing against this decision or order shall pending the
appeal deposit seven and a half per cent of the duty demanded or the penalty levied
therein and produce proof of such payment along with the appeal failing which the
appeal is liable to be rejected for non-compliance with the provisions of Section
129E of the Customs Act, 1962.




F. No. 5/10-118/2023-24/C NS-V/CAC/INCTT
SCN No. 1143/2023-24/Commr. /NS-V/CAC/INCH dated 25.08.2023

Subject: Adjudication of Show Cause Notice No. 1143/23-24/Commr./NS-V/CAC/JNCH
dated 25.08.2023 issued to M/s Jatrana Mercantile Pvi. Lid. for import of “Video Lights”
and “Ring Lights".

B F THE CASE

Specific intelligence was developed by Directorate of Revenue Intelligence,
Kolkata Zonal Unit(hereinafter also referred to as DRI) that during the period 2018-2021
M/s Jatrana Mercantile Private Limited. Khasra No. 145/1, Main Road, Khera Kalan,
North West Delhi, Delhi-110082 having IEC: 0505011085 (hereinafter also referred to as
JMPL/the importer) and Shri Om Prakash Rana and Shri Sandeep Rana, both Directors,
had wrongly classified the goods they imported viz. “DIGITEK BRAND RING LIGHT" and
“DIGITEK BRAND LED VIDEO LIGHT" under Tariff ltem 90066100 leading to evasion of
Customs Duty. The inteligence suggested that the goods declared as above were
actually to be treated as photographic LED lighting equipment and therefore
classifiable under 94054090. The infelligence also revealed that IMS Mercantiles Pvi. Lid.,
704, 7MFloor, Ring Road Mall, Sector-3, Rohini, New Delhi-110085 was the maijor buyer of
M/s Jatrana Mercantile Private Limited.

2. Based on the inteligence, a preliminary scrutiny was conducted on the
data/declarations avaiable with the DRI in respect of the imports made by M/s JMPL
(Details of Bills of Entry are tabulated in Annexure-X and copy of Bills of Entry and other
import documents are attached as RUD-1). It was found that between 29.08.2018 and
20.08.2021, M/s JMPL had imported the said two items i.e. DIGITEK Brand LED Ring Light
and DIGITEK Brand LED Video Light, classifying both the items under Tariff Item 90066100.
The intelligence suggested that these were comrectly classifiable under CTH 94054090.

2.1 On scrutiny, it was observed that M/s. JMPL had changed the descripfion of the
goods when they filed the Bils of Entry by omitting the word “video" when compared
with the description given in the Bills of Lading. For instance, M/s JMPL has described the
item imported under Bill of Enfry No. 3780170 dated 24.06.2019 as “DIGITEK BRAND RING
LIGHT 18" (DRL 18 H) 18" RING LIGHT WITH BATTERY HOLDER WITH BALL HEAD, PHONE
HOLDER" and classified the goods under Tariff Item 90066100 whereas, in ihe
concerned Bill of Lading the goods were described as “VIDEO LED RING LIGHT".
Likewise, M/s JMPL has described the items imported under B/E No. 2221745 dated
04.01.2021 as “DIGITEK BRAND RING LIGHT 18 INCHES DRL 18 H (PHOTOGRAPHIC
ACCESSORIES)" & “DIGITEK BRAND RING LIGHT 18 INCHES DRL 18 R (PHOTOGRAPHIC
ACCESSORIES)" wherecs, in the concerned Bill of Lading the goods were described as
“WIDEO LED RING LIGHT". It was found that the items declared as DIGITEK BRAND RING
LIGHT in the Bills of Entry were describeq as VIDEO LED RING LIGHT in most of the

concerned Bills of Lading.

2.2. The duty structure for the two CTH's, as wa

shown in the Table below:
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Table-A
sl Basic Effective
N- CTH Customs SWS IGST Rate of
e Duty Duty
1 920066100 10% 1% 18% 30.98%
Until 20% 1% 12% 36.64%
2 24054090 31.01.2020
’ W.e.f. 25% 1% 12% 42.80%
01.02.2020

2.2.1.To ascertain the actual nature of the goods imported by M/s JMPL, the description
of the goods was looked up on the website https://www.digitek.netin of IMS
Mercantiles Pvt. Lid. and reputed e-commerce websites. On the website
https://www.digitek.net.in, DIGITEK Brand LED Ring Light was shown as under (RUD-2):

B . >

“ £ & g i s r a " . s 02
- o

22 Dhgilek

nidi:‘fg-k__:n' (DRL-18R) LED Rina | inht__ with Remote & No
Shadow Apertures | Ideal for Make-up Artists & Fashion
Photographers, Video Shoot, You Tube Videos & Maore

The DIGITEK BRAND RING LIGHT 18 INCHES DRL 18H was shown on www.amazon.in as
under (RUD-3):

70 5600K ®x" DIGITEK [DRL 018H) Professiondl 46 CM (18 Inch) Big
LED Rina Light with 2 Color Modes Dimmabde Lighting,

"
el A Sy, niay
Photo-shoat, Video shoot, Live Stream, Makeup & more, [
: | = LY . = Compatibie with iPhone/ Androdd Phones & Cameras e st SEL sy P
i¥ A - e o - 2 oy Db T4ua)
k . = y - L | s ~
. e ! 4 2 I
4 Fel e L]
w { : 3159
i It

.....
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The DIGITEK LED VIDEQ LIGHT D80OR was shown on the website www.hpcamsiore.com
which deals in various products of photographic industry of different brands as under
(RUD-4):

DIGITEK VIDEQ LIGHT LED - D800 R

'8,995.00

T T T TR

More Info

From the defails available on www.digitek.netin, www.amazonin and
www.hpcamstore.com, it appears that DIGITEK Brand LED Ring Light is an LED light of
ring shape which emits continuous light and is used in photo-shoot, video-shoot, live
stream, makeup, etc. and, DIGITEK Brand LED Video Light is a LED light PANEL which

emits continuous light and which is used for outdoor shooting.

2.2.2. As per the First Schedule of the Customs Tariff Act, 1975, the description of the
Tariff Item 900646100 is as under:

F006: PHOTOGRAPHIC (OTHER THAN CINEMATOGRAPHIC) CAMERAS;
PHOTOGRAPHIC FLASHLIGHT APPARATUS AND FLASHBULBS OTHER THAN
DISCHARGE LAMPS OF HEADING 8539

- Photographic flashligh
7006 61 00 - Discharge lamp/#,
9006 69 00 - Other
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- Parts and accesscries:
9006 91 00 —- For cameras
2006 99 00 — Other

Further, during the relevant pericd, as per the First Schedule of the Customs Tariff
Act, 1975, the description of the Sub-heading $405 was as under:

9405: LAMPS AND LIGHTING FITTINGS INCLUDING SEARCHLIGHTS AND
SPOTLIGHTS AND PARTS THEREOF, NOT ELSEWHERE SPECIFIED OR INCLUDED;
ILLUMINATED SIGNS, ILLUMINATED NAME-PLATES AND THE LIKE, HAVING A
PERMANENTLY FIXED LIGHT SOURCE, AND PARTS THEREOF NOT ELSEWHERE
SPECIFIED OR INCLUDED

240510 - Chandeliers and other electric ceiling or wall lighting
fittings, excluding those of a kind used for lighting public open spaces or

thorough fares:

94051010 - Hanging lamps. complete fittings

940510 20 — Wall lamps

940510 90 — Other

2405 20 - Electric table, desk, bedside or floor-standing lamps:
94052010 -— Table lamps, complete fittings

24052090 - Other

9405 30 00 - Lighting sets of a kind used for Christmas trees

2405 40 - Other electric lamps and lighting fittings:
94054010 - Searchlights and spotlights
94054090 -- Other

HSN Explanatory Notes pertaining to photographic flashbulb apparatus and flashbulbs

mentions the following:

“This group covers photographic flashlight apparatus and flashbulbs which are
used for professional or amateur photography, in photographic laboratories or in

photogravure work.

These devices produce very bright light for a very short duration (flash) and are
thus distinguished from photographic lighting equipment of heading 94.05."

(Emphasis supplied)

Thus, on preliminary scrutiny, as per the provisions of the First Schedule of the
Customs Tariff Act, 1975, the aforesaid items viz., DIGITEK Brand LED Ring Light and
DIGITEK Brand LED Video Light imported by M/s JMPL do not appear to be classifiable
under 90064100 as these items are not devices which produce intense light for a very
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same do not appear to be categorised as photographic flashlight apparatus and

flashbulbs but appear to be appropriately classifiable under $4054090.

2.3. Therefore, summon dated 31.03.2022 (RUD-5) under Section 108 of the Customs
Act, 1962 was issued to M/s JMPL requesting for providing the import documents, copies
of the coniracts between M/s JMPL and its overseas suppliers, catalogue/technical
literature of the lights under imporis, and the details of local sale of the imported items
to local buyers. In response of the summon, M/s JMPL submitted a letter dated
12.04.2022 (RUD-6) along with some import documents i.e., Bills of Enfry coupled with
Packing Lists, Commercial Invoice, and Bills of Lading. 4 nos. of outward tax invoices
billed to M/s IMS Mercantiles Pvi. Ltd. and product details printed on A4 pages.

2.3.1 In the said letter dated 12.04.2022, M/s JMPL inter alia submitted as follows:

(i) “The customs authorities never ever objected to adoption of HSN 90066100
even when occasionally the imports were duly appraised by the customs

authorities.

(i) Upon receipt of this information, the company sought legal advice and was
told by experts that w.e.f. 01.01.2022, there had been significant amendment
in tariff heading 9405 and new entry has been infroduced as 94054200;

lii} Experts have also suggested that w.e.f. 01.01.2022, the impugned goods
should be classified under 94054200 only;

liv] However, for the period prior to 01.01.2022, there is no common advice o
suggest that since 9405 has got completely revised w.e.f. 01.01.2022, and in
the absence of the tariff heading 94054200 prior fo 01.01.2022, can these
goods be still classified under other non-specific sub-heading of 9405 or not.

(v) We request your kind honour to provide a detailed departmental
opinion/stand on the same so that the matter can attain justification. This is
especially critical in light of the fact that the tariff heading adopted w.e.f.
01.01.2022 by the department was non-existent prior to 01.01.2022.

(vi) Post 01.01.2022, the company has always classified the impugned goods in
the tariff heading 94054200.

[vii) We request your kind honour to confirm the legal position and we offer to pay
the differential tax if the departments issued necessary justification for duty

differential.”

2.4 Another summon dated 21.04.2022 (RUD-7) under Section 108 of the Customs Act,
1962 was issued to Shri Sandeep Rana, one of the Directors of M/s IMPL, for
appearance in the Kolkata DRI office on 28.04.2022 fo give evidence. Along with the
summon, the opinion (RUD-8), as sought by M/s JMPL in their aforesaid letter dated

12.04.2022, regarding the applicable Tariff Item in respect of the said imported goods
¢ the heading 9006

was also conveyed wherein it was mentioned injeegfe_trs

—

corresponds to photographic flashlight apparatusAin ; Sulbswiaivas, the he'gfiing
// A
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9405 corresponds to lamps and lighting fittings including searchlights and spotlights and
parts thereof not elsewhere specified or included in the Tariff, It was also asserted that
the heading 9405 did exist during the impugned period. It was opined that as the
imported items actually produce continuous light, the same cannot be treated as
flashlight apparatus and accordingly, the same cannot be classified under the heading

2006.

2.5 In response of the summon dated 21.04.2022, M/s JMPL submitted another letter
dated 27.04.2022 (RUD-9) wherein it was inter alia reiterated that prior to 01.01.2022 the
impugned products were categorically not covered under 24054200. That, in fact, such
an enfry did not even exist until 01.01.2022. Further, in response of the summon, Shri
Seetharaman, representative of the company duly authorised by the company,
appeared before the DRI officer on 28.04.2022 and tendered his statement on behalf of
the company. In his statement (RUD-10) Shri Seetharaman inter dlia stated:

(ii M/s Jatrana Mercantile Pvt Lid. was engaged in import of photographic
accessories and light items which were used for photographic purposes;

(i) He had been working in the capacity of Accountant in the firm since April 2021;

(i) Prior to April 2021 he was employed as Accountant in M/s IMS Mercantile Pvi. Ltd.

which is also engaged in similar frade only;

(iv) On being confronted with the Customs Tariff and Explanatory Notes for the CTH
9405 and 9006 and asked to explain why the imported items viz., DIGITEK Brand
LED Ring Light and DIGITEK Brand LED Video Light were classified by M/s JMPL
under CTH 90066100, whereas, in terms of the Customs Tariff, Explanatory Notes of
HSN the said items are rightly classifiable under CTH 9405, he replied that he had
seen dll the said notes, that just like all other importers were importing such items
under CTH 9006, his firm also followed the same practice and that the

classifications had been done by mistake only.

(v) On behdlf of his company, he submitted that there was loss of government
revenue due to mis-classification of the impugned goods. However, the said mis-
classification was due to bonafide misunderstanding on the part of the
company. After understanding the issue, the company was ready o pay the
shortHevied duty adlong with interest for which the company will be submitting
demand draft of Rs. 20 lakhs by 04.05.2022 positively. Due to poor financial
condition of the company, the company wil not be able to pay the entire
differential amount in one go and hence would request to dllow to pay in

instalments.

2.4 Subsequently, vide letter dated 04.05.2022 (RUD-11) M/s JMPL submitted a
Demand Draft (No. 524850 dated 02.05.2022) of Rs.20,00,000/- against the differential
duty liability. However, M/s JMPL mentioned in the letter that the amount was being
pcnd under proteﬂ Furt er_in the letter 'rhey also ocknowiedged of the Deponmem

' 05. However, they requested for issuance of
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SCN No. 1143/2023-24/Commr. /NS-V/CAC/INCH dated 25 osznzs
formal notice/order in the instant case. The Demand Draft of amount Rs.20,00,000/- was

forwarded by DRI (RUD-12) to the Principal Commissioner of Customs, Nhava Sheva-l
with a request fo deposit the same towards the differential duty liability. Thereatter, vide
letter dated 31.01.2023 (RUD-13) M/s JMPL submitted another Demand Draft of Rs.15
lakhs, also under protest, to DRI to be adjusted towards the differential duty liability. The
Demand Draft of amount Rs.15,00,000/- was forwarded by DRI (RUD-14) to the Customs
Commissionerate with a request to deposit the same towards the differential duty
liability. Vide letter dated 16.05.2023 (RUD-15) the Deputy Commissioner of Customs
(Import), Nhava Sheva-V informed the DRI that both the said Demand Drafts of total
amount Rs. 35,00,000/- have been deposited in the Government treasury under Challan
No. HC 132 dated 18.04.2023(for the demand draft of amount Rs.15,00,000/-) and
Challan No HC 270 dated 24.05.2022 (for the demand draft of amount Rs.20,00,000/-).

2.7. During the investigation, M/s JMPL also provided a catalogue of Ring Light (RUD-
16). The appearance of the Ring Light is matching with that shown in Para 3.1 supra.

2.8. LEGAL PROVISION LICABLE NSTANT

2.8.1 Provisions of the Customs Act, 1962

Section 17. Assessment of duty. -

(1) An importer entering any imported goods under section 46, or an exporter entering
any export goods under secfion 50, shall, save as otherwise provided in section ﬂ,' self-

assess the duty, if any, leviable on such goods.

(2) The proper officer may verify the entries made under section 46 or seclion 50 and

the self- assessment of goods referred to in sub-section (1) and for this purpose, examine
or test any imported goods or export goods or such part thereof as may be necessary.

Provided that the selection of cases for verification shall primarily be on the basis of risk

evaluation through appropriate selection criteria.

(3) For the purposes of verification] under sub-section (2), the proper officer may require
the importer, exporter or any other person to produce any document or information,
whereby the duty leviable on the imported goods or export goods, as the case may
be, can be ascertained and thereupon, the importer, exporter or such other person

shall produce such document or furnish such information.

(4) Where it is found on verification, examination or testing of the goods or otherwise
that the self- assessment is not done cormrectly, the proper officer may, without prejudice
to any other action which may be taken under this Act, re-assess the duty leviable on

such goods.

Section 44. Entry of goods on imporiation. -

[...]
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(4) The importer while presenting a bill of entry shallmake and subscribe to a
declaration as to the fruth of the contents of such bill of entry and shall, in support of
such declaration, produce to the proper officer the invoice, if any, and such other
documents relating to the imported goods as may be prescribed.

(4A) The importer who presents a bill of entry shall ensure the following, namely:-
(a) the accuracy and completeness of the information given therein;
(b) the authenticity and validity of any document supporting it; and

(c] compliance with the restriction or prohibition, if any, relating fo the goods under this
Act or under any other law for the time being in force.]
(-]

Section 111. Confiscation of improperly Iimported goods, etc. B

The following goods brought from a place outside India shall be liable to confiscation: -

[...]

(m) any goods which do not comrespond in respect of value or in any other particular]
with the entry made under this Act or in the case of baggage with the declaration
made undersection 77 in respect thereof, or in the case of goods under trans-
shipment, with the declarafion for trans-shipment referred to in the proviso to sub-

section (1) of section 54;

[d
SECTION 112. Penalty for improper importation of goods, efc.-
Any person, -

(a) who, in relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under section 111, or abets the doing or

omission of such an act, or

(b) who acquires possession of or is in any way concerned in carying, removing,
depositing, harbouring, keeping, concealing, seling or purchasing, or in any other
manner dealing with any goods which he knows or has reason to believe are liable to

confiscation under section iz

shall be liable, -

(i} in the case of goods in respect of which any prohibition is in force under this Act or
any other law for the time being in force, fo a penalty ' [not exceeding the value of the

goods or five thousand rupees], whichever is the greater;

(ii) in the case of dufiable goods, other than prohibited goods, subject to the provisions
of section 114A, to a penalty not exceeding ten per cent. of the duty sought fo be

evaded or five thousand rup ces, whiphever is higher :

Page 8 of 75
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Provided that where such duty as determined under sub-section (8] of section 28 and
the interest payable thereon under section 28AA is paid within thirty days from the date

of communication of the order of the proper officer determining such duty, the amount
of pendity liable to be paid by such person under this section shall be twenty-five per
cent. of the penalty so determined;

(iii) in the case of goods in respect of which the value stated in the entry made under

this Act or in the case of baggage, in the declaration made under section 77 (in either
case hereafter in this section referred to as the declared value) is higher than the value
thereof, to a penalty not exceeding the difference between the declared value and

the value thereof or five thousand rupees, whichever is the greater;

(iv) in the case of goods falling both under clauses (ij and (ii). to a penalty not
exceeding the value of the goods or the difference between the declared value and

the value thereof or five thousand rupees, whichever is the highest;

[v) in the case of goods faling both under clauses (iij and (i), to a penalty not
exceeding the duty sought to be evaded on such goods or the difference between
the declared value and the value thereof or five thousand rupees], whichever is the

highest.
SECTION 114A. Penalfy for short-levy or non-levy of duty in certain cases.-

Where the duty has not been levied or has been shori-levied or the interest has not
been charged or paid or has been part paid or the duty or interest has been
erroneously refunded by reason of collusion or any willful mis-statement or suppression
of facts, the person who is liable to pay the duty or interest, as the case may be, as
determined under sub-section (8) of section 28 shall also be liable to pay a penalty

equal fo the duty or inferest so determined: -

Provided that where such duty or interest, as the case may be, as defermined
under 3 [sub-section (8) ofsection 28, and the interest payable thereon under
section [28AA, is paid within thitty days from the date of the communication of the
order of the proper officer determining such duty. the amount of penalty liabie fo be
paid by such person under this section shall be twenty-five per cent of the duty or

interest, as the case may be, so defermined:

Provided further that the benefit of reduced penalty under the first proviso shall be
available subject to the condition that the amount of penalty so determined has also
been paid within the period of thirty days referred to in that proviso :

Provided also that where any penally has been levied under this section, no penalty
shall be levied under section 112 or section 114. Vg

Section 114AA: Penalty for use of false and incqffé
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If a person knowingly or intentionally makes, signs or uses, or causes to be made, signed
or used, any declaration, statement or document which is false or incorrect in any
material particular, in the transaction of any business for the purposes of this Act, shall

be liable to a penalty not exceeding five fimes the value of goods.

2.8.2 Provisions of the Customs Tariff Act, 1975

Classification of goods in the First Schedule of the Customs Tariff Act, 1975, is governed

by the following principles:

1. The tifles of Sections, Chapters and sub-chapters are provided for ease of reference
only; for legal purposes, classification shall be determined according to the terms of the
headings and any relatfive Section or Chapter Notes and, provided such headings or

Notes do not otherwise require, according to the following provisions:

2.[a) Any reference in a heading to an artficle shall be taken to include a reference to
that article incomplete or unfinished, provided that, as presented, the incomplete or
unfinished articles has the essential character of the complete or finished article. It shall
also be taken to include a reference to that article complete or finished (or falling to be
classified as complete or finished by virtue of this rule), presented unassembled or

disassembled.

(b) Any reference in a heading to a material or substance shall be taken fo include a
reference to mixtures or combinations of that material or substance with other materials
or substances. Any reference to goods of a given material or substance shall be taken
to include a reference to goods consisting wholly or partly of such material or
substance. The classification of goods consisting of more than one material or

substance shall be according to the principles of rule 3.

3. When by application of rule 2(b) or for any other reason, goods are, prima facie,

classifiable under two or more headings, classification shall be effected as follows:

(a) The heading which provides the most specific description shall be preferred to
headings providing a more general description. However, when two or more headings
eof:h refer to part only of the materials or substances confained in mixed or composite
goods or to part only of the items in a set put up for retail sale, those headings are to be
regarded as equally specific in relation to those goods, even if one of them gives a

more complete or precise description of the goods.

(b) Mixtures, composite goods consisting of different materials or made up of different
components, and goods put up in sets for retail sale, which cannot be classified by
reference to (a), shail be classified as if they consisted of the material or component

which gives them their essential character, in so far as this criterion is applicable.

(c) When goods cannot be classified by reference lo (g or (b). they shall be classified
under the heading which occurs last in numerical order among those which equally

merit consideration.
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4. Goods which cannot be classified in accordance with the above rules shall be

classified under the heading appropriate to the goods to which they are most akin.

5. In addition to the foregoing provisions, the following rules shall apply in respect of the
goods referred fo therein:

(a) Camera cases, musical insfrument cases, gun cases, drawing instrument cases,
necklace cases and similar containers, specially shaped or fitted to contain a specific
article or set of arficles, suitable for long-term use and presented with the arficles for
which they are intended, shall be classified with such articles when of a kind normally
sold therewith. This rule does not, however, apply to containers which give the whole its

essential character;

(b) Subject to the provisions of (a) above. packing materials and packing confainers
presented with the goods therein shall be classified with the goods if they are of a kind
normally used for packing such goods. However, this provision does not apply when
such packing materials or packing containers are clearly suifable for repetitive use.

6. For legal purposes, the classification of goods in the sub-headings of a heading shall
be determined according to the terms of those sub headings and any related sub
headings Notes and, mutatis mutandis, to the above rules, on the understanding that
only sub headings af the same level are comparable. For the purposes of this rule the
relative Section and Chapter Notes also apply, unless the context otherwise requires.

2.8.3.From the investigation conducted in the case, it appears that DIGITEK BRAND
RING LIGHT imported by M/s JMPL is an LED light of ring shape which emits continuous
light and is used in photo-shoot, video-shoot, live stream, makeup, etc. The said item
has been placed by www.amazon.in under the category “"Contfinuous Output
Lighting". Further, DIGITEK Brand LED Video Light imported by M/s JMPL is a LED light
PANEL which emits confinuous light and which is used for outdoor shooting. This light has
also been placed by www.hpcamstore.com under the category “Confinuous Lights".
Up to the year 2021, at the time of imports, M/s JMPL had declared both the items
under Tariff Item 900646100. However, in March 2022 and afterwards M/s JMPL have
imported DIGITEK BRAND RING LIGHT declaring the same under Tariff Item 94054200.
Rule 1 of the General Rules for The Interpretation of the First Schedule of the Customs
Tariff Act, 1975, says that classification shall be determined according fo the terms of
the headings of the schedule. The heading 9006 of the First Schedule of the Customs
Tariff Act, 1975, covers “Photographic flashlight apparatus and flashbulbs™

9006: Photographic (other than cinematographic) cameras; Photographic
flashlight apparatus and flashbulbs other th% discharge lamps of
heading 8539
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e 100 - Discharge lamp ("electronic”) flashlight apparatus

2006 69 00 — Other.

HSN Explanatory Notes pertaining to photographic flashlight apparatus and

flashbulbs mentions the following:

“This group covers photographic flashlight apparatus and flashbulbs which are
used for professional or amateur photography, in photographic laboratories or in

photogravure work.

These devices produce very bright light for a very short duration (flash] and are
thus distinguished from photographic lighting equipment of heading 94.05."

(Emphasis supplied]

A conjoint reading of Tariff Heading 9006 and the HSN Explanatory Notes makes it
clear that only photographic flashes/flashbulbs which produce very bright light for a
very short duration could be classifiable under the said heading. The Explanatory Notes
makes it amply clear that photographic lighting egquipment, which are not
flashes/flashbulbs would be correcily classifiable under Heading 9405.

It is clear from the literature and the product descriptions on the website of
Digitek, as well as reputed e-commerce websites that the imported items viz., DIGITEK
BRAND RING LIGHT and DIGITEK Brand LED Video Light are not flashes/flashbulbs, but
emit continuous light. By virtue of this, it appears that they cannot be classified under
the tariff heading 9004, and for the relevant period, the goods were classifiable under
CTH 94054090.

The Heading 9405 of the said Schedule covers inter alia the lighting fittings not
elsewhere specified or included in the schedule. As per Section 104(iii) of the Finance
Act, 2021, with effect from the 1st January 2022, the First Schedule has been amended.
However, the terms of the said part of heading 9006 has not undergone any change.

Further, the terms of Heading 9405 covers “the lighting fittings not elsewhere specified or
included in the Schedule" both before and after the amendment of the Schedule.

Before the Amendment of the schedule:

9405: LAMPS AND LIGHTING FITTINGS INCLUDING SEARCHLIGHTS AND
SPOTLIGHTS AND PARTS THEREOF, NOT ELSEWHERE SPECIFIED OR INCLUDED;
ILLUMINATED SIGNS, ILLUMINATED NAME-PLATES AND THE LIKE, HAVING A
PERMANENTLY FIXED LIGHT SOURCE, AND PARTS THEREOF NOT ELSEWHERE
SPECIFIED OR INCLUDED

9405 40 - Other electric lamps and lighting f d
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9405 4090 --- Other

After the Amendment of the schedule:

7405: LUMINAIRES AND LIGHTING FITTINGS INCLUDING SEARCHLIGHTS AND
SPOTLIGHTS AND PARTS THEREOF, NOT ELSEWHERE SPECIFIED OR INCLUDED;
ILLUMINATED SIGNS, ILLUMINATED NAME-PLATES AND THE LIKE, HAVING A
PERMANENTLY FIXED LIGHT SOURCE, AND PARTS THEREOF NOT ELSEWHERE
SPECIFIED OR INCLUDED

" tric lumin ighting fittings:

9405 41 00 — Photovoltaic, designed for use solely with light-emitting diode (LED)

light sources

9405 42 00 - Other, designed for use solely with light-emitting dicde (LED) light

sources
2405 49 00 — Other

9405 50 00 - Non-electrical luminaires and lighting fittings

Thus, in view of the terms of Headings 9006 and 9405 of the First Schedule of the
Customs Tariff Act, 1975, in both the circumstances, i.e., before and after the
amendment of the Schedule, the impugned items, viz., DIGITEK BRAND RING LIGHT and
DIGITEK Brand LED Video Light, do not appear to be classifiable under 9006 as the said
heading only covers the lights which produce flash light, i.e., a very bright light for a
very short duration, not a continuous light. The said items appear to be classifiable
under Heading 9405 which covers the lighting fittings not elsewhere specified or
included. Before the amendment, the said items appear to be classifiable under Tariff
Item 9405 4090. Therefore, it appears that M/s JMPL have incorectly classified the said
items up to 2021, although from March, 2022 onwards, M/s JMPL appear to be correcily
classifying the items.

2.9 While recording the statement dated 28.04.2022 under Section 108 of the Customs
Act, 1962, when the representative of M/s JMPL was confronted with the extant legal
provisions and requested to explain why DIGITEK Brand LED Ring Light and DIGITEK
Brand LED Video Light, were classified by M/s JMPL under 20066100, whereas in terms of
the Customs Tariff and Explanatory Notes of HSN, the said items are rightly classifiable
under CTH 9405, he stated that as other importers were importing such items under the

heading 006, M/s JMPL had also followed the same; he stated that the classifications
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2.10 The view of M/s. JMPL that after the amendment in the Schedule infroduced by
the Finance Act, 2021, the said items became classifiable under the Heading 9405
appears to have no merit as even before the amendment, the said heading was the
residual heading accommodating the lighting fittings not elsewhere specified or
included and it remains the residual heading after the amendment as well. The terms of
the Heading 9004 categorically accommodate only the flashlights and flashbulbs along
with the cameras in both the circumstances, i.e., after the amendment and before the
amendment in the Schedule. M/s JMPL have stated that the tariff entry 94054200 did
not exist at the time of import, while ignoring that the heading 9405 was very much in
existence, and it was the residual heading even at the time, and an appropriate
classification was to be found within 9405. Further, the HSN Explanatory Notes clearly
states that only flash lights are to be classified under the heading 9006 and
photographic lighting equipment would find classification under 2405. Therefore, the
importer's contention regarding the appropriate entry not existing at the time of the
impugned imports appears fo be bereft of any logic.

2.11. On being informed about the discrepancies in the classifications of the said items
by the DRI, the response of M/s JMPL have not been consistent. Under the statement
dated 28.04.2022 recorded under Section 108 of the Customs Act, 1962, the
representative of the company stated that the company adopted the same
classification as was done by other importers of the similar items. He did not have any
explanation for the discrepancy in terms of extant provisions of the Customs Tariff Act,
1975, He stated that the company had understood the issue and the duty short levied
due to mis-classification would be paid by the company. However, afterwards they
came up with a reason that up to 2021, the company declared the iterns under the
heading 7006 and not under 9405 as during the said period the terms of the heading
9405 was different from those after the amendment brought about under the Finance
Act, 2021. The apparent lack of merit in this line of argument has already been
discussed at para 6.2 above. From these statements, it appears that M/s JMPL have
wilfully mis-classified the goods at the time of import to evade the payment of
appropriate amount of Customs duty, and is now fishing for explanations to justify their

illegal conduct.

2.11.1 Further, as mentioned at Para 2.1 supra, M/s JMPL also appears to have wilfully
changed the actual description of the VIDEO LED RING LIGHT {as mentioned in the Bills
of Lading) into DIGITEK BRAND RING LIGHT in the Bills of Entry because the description
VIDEO LED RING LIGHT amply suggests that it can be used in video recording which also
implies that it emits continuous light as otherwise it cannot be used for video recording.
This change in description and specifically the omission of the word “video” while filing
the Bills of Entry appears o have been deliberately done in order to mislead the
Customs as to the real nature of the imported goods, and thus M/s. JMPL appears to

have indulged in wilful misstatement to claim the incorrect classification.
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contravened the provisions of section 46(4)A of the Customs Act, 1962 by wilfully mis-
classifying the impugned goods just fo evade payment of due amount of customs duty.
Due to mis-declaration of the Tariff ltem in respect of the impugned goods imported
under the 47 Bills of Entry {as mentioned in Annexure-X) imported through Nhava Sheva,
the due amounts of Basic Customs Duty (BCD) and Social & Welfare Surcharge (SWS)

have not been paid.

2.12.1 The tfotal differential customs duty (BCD + SWS) amounting to Rs. 2,06,79,534/- (as
per Column | of the following Table) in respect of the consignments under the said 47
Bills of Entry, calculated on the basis of re-determined Tariff Item appear to be
recoverable from the importer under the provisions of Secfion 28(4) of the Customs Act,
1962 along with applicable interest under Section 28AA ibid. as the said customs duty
appears to have been short paid by resorting to wilful mis-statement.

Table-B
SLN [N | ltem Declar | Propos | Declared | Duty Amount (BCD+SWS)INR
o. 0. | description | ed CTH | ed CTH | Assessabl
of e Vdlue
B/ (Rs.)
E
: Recovera
Paid Payable biia
A B C D E F G H |
] 47 | DIGITEK 900661 | 940549 | 13,52,48.4 | 1,48,77,3 | 3,.55,56.8 | 2,06,79.53
BRAND 00 00 97 35 71 6
RING
LIGHT/DIGI
TEK Brand
LED Video
Light

(Detailed calculation of the recoverable duty has been done in Annexure 'X' attached
with this Report.)

2.12.2 The said coniravention appears to have rendered the goods imported under the
said 47 Bills of Eniry, which had been imported by M/s JMPL during the impugned
period, liable to confiscation under Section 111(m) of the Customs Act, 1962. Shri Om
Prakash Rana and Shri Sandeep Rana, being the directors of the company were
responsible for the operations of the company and therefore, appear to be responsible
in the commission of the said wilful mis-classification of the goods by filing the false
declaration in the Bills of Entry before the Customs. They appear to have conspired to
make falsified declarations in respect of the impugned goods, which made these
goods liable to confiscation under Section 111(m) of the Customs Act, 1962, with the
mala fide intention to evade the applicable customs duty.  For the said act of

112{a) of the Customs Act, 1962.
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2.12.3 M/s. JMPL also appear to be liable to penalty for shortHevy of duty of Rs.
2,06,79,534/- in respect of the consignments under the said 47 Bills of Enfry under
Section 114A of the Customs Act, 1962. Shri Om Prakash Rana and Shri Sandeep Rana,
being the directors of the company and responsible for the imports of the impugned
items made by M/s JMPL, also appear to be liable to penalty under Section 114AA of
the Customs Act, 1962, as they have knowingly and intentionally made and caused
false declaration in respect of the classifications of the impugned goods while
presenting the Bills of Enfry regarding the impugned goods.

2.12.4 Thus, in view of the above said facts, it appears that:

(i  The declared classification of the goods described as DIGITEK Brand Ring
Light and DIGITEK Brand LED Video Light under the Tariff Ifem 90066100 in
respect of the said 47 Bills of Entry is liable to be rejected, and the same
needs to be classified under Tariff ltem 94054090;

(i) The said goods under the 47 Bills of Entry having total assessable value of Rs.
13,52,48,497/-(as per Column F of the Table-B) are liable to confiscation

under section 111(m) of the Customs Act, 1962;

(i) The differential duty amounting fo Rs.2,08,79,534/- in respect of the 47 Bills of
Entry (as per Column | of the Table) calculated on the basis of re-determined
classification is recoverable from the importer under the provisions of Section
28(4) of the Customs Act, 1962, as the same has been short paid by resorting

to wilful mis-statement;

- (iv) the deposit of Rs. 35,00,000/- made vide two separate Demand Drafts is
liable to be appropriated towards the duty demand above;

(v] Applicable Interest is recoverable from M/s Jatrana Mercantile Private
Limited on the said differential duty amounts under Section 28 AA of the
Customs Act, 1962;

(vi) M/s Jatrana Mercantile Private Limited is liable to penalty for short-payment
of duty of amount Rs.2,06,79,536/- in respect of the 47 Bills of Entry under
Section 114A of the Customs Act, 1962.

(vii) Shri Om Prakash Rana and Shri Sandeep Rana (both directors of M/s JMPL),
being responsible for the imports of the goods made by the company, are
liable to penalty under Section 112(a) of the Custor;ns Act, 1962.

{vii) M/s Jatrana Mercantile Private Limited and its directors, Shri Om Prakash
Rana and Shri Sandeep Rana. being responsible for making false
declarations in the Bills of Entry filed before Customs are dlso liable for
penalty under Section 114AA of the Customs Act, 1962.

2.13. In view of the above, M/s Jairana Mercantile Private Limited, Khasra No. 145/1,
Main Road, Khera Kalan, North West Delhi, Delhi-110082(IEC: 0505011085). and its
directors named Shri Om Prakash Rana and Shri Sandeep Rana were called upon to

' ' e Commissioner of Customs, Nhava Sheva-V, Jawaharlal
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Nehru Customs House, Mumbai Customs Zone-ll, having office at Jawaharlal Nehru

Customs House, Nhava Sheva Tal-Uran, Dist. Raigad, Maharastra-400707, as to why:

(i the declared classification of the goods described as DIGITEK Brand Ring
Light and DIGITEK Brand LED Video Light under the Tariff lfem 90066100 in
respect of the said 47 B/Es is not liable to be rejected, and the same should
not be classified under Tariff Item 24054090;

(i) the impugned goods imported under the cover of 47 Bills of Enfry (as
detdied in Annexure-X) having total assessable value of Rs. 13,52,48,497/-
should not be held liable fo confiscation under section 111(m) of the
Customs Act, 1962;

(i) the differential duty thereon amounting to Rs.2,06,79,536/-(Rupees two
crores, six lakhs, seventy-nine thousand, five hundred and thirly-six only)
should not be demanded and recovered from them under Section 28(4) of
the Customs Act, 1962, adlong with the applicable interest under Section
28AA ibid., as they have indulged in wilful misstatement;

(iv) the amount of Rs. 35,00,000/- (Rupees thirty-five lakh) deposited vide two
Demand Drafts towards differential duty should not be appropriated against

the demand above;

(iv)] penalty should not be imposed on M/s Jatrana Mercantile Private Limited
under Section 114A of the Customs Act, 1962 for indulging in wilful
misstatement resulting in short-payment of Customs duty;

(vi) penalty should not be imposed on Shri Om Prakash Rana and Shri Sandeep
Rana (both directors of M/s JMPL) under Section 112(a) of the Customs Act,
1962 for the violations detailed hereinabove; and

(viij  penalty should not be imposed on M/s Jafrana Mercantile Private Limited
and its directors, Shri Om Prakash Rana and Shri Sandeep Rana, under
Section 114AA of the Customs Act, 1962 for deliberately making a false

declaration in their Bills of Entry.

NOTICEES' WRITTEN SUBMISSION

3. M/s Jatrana Mercantile Private Limited, vide their letter dt. 25.01.2024, submitted their
written reply to the show cause notice wherein they, inter-alia, submitted as under: -

Main Road, Khera Kalan, North West Delhi, Delhi-11008@pRaving EWS{JSDI\&
i [ ).:'
4o/ comp)
\ >/
N, Sephof the
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'impugned Notice') issued by Commissioner of Customs, Nhava Sheva-V, JNCH,
Mumbai Custorns Zone-ll, Raigad, Maharashtra-400707 (hereinafter referred to as
the ‘issuing authority'). A copy of the SCN is annexed herewith and marked as

Annexure-|.

That the aforementioned SCN is verbatim of the Investigation Report filed before
the issuing authority by the Additional Director of Directorate of Revenue
Inteligence (hereinafter refered to as the 'DRI') and therefore, the facts and
grounds mentioned herein for the SCN shall be applied mutatis mutandis on the

Investigation Report submitted by the DRI.

That the Noticee are in the business of importing various lights used by
photographers in their studios or for photography purposes such as lights with
monopod/ bipod/ fripod stand and white umbrellas to diffuse direct light and
provide soft lighting with a combination of flash lights that are triggered with
camera sensors; ring lights; square lights for additional lighting. efc. These lights are
LED based lights with stands and frames and exclusively used by photographers,
videographers and cinematographers. The Noticee has been importing the said
goods since 2014 and clearing the goods under Customs Tariff Heading (CTH) 2006
6100 - "Photographic (other than cinematographic] cameras; photographic
flashlight apparatus and flash bulbs other than discharge lamps of heading 8539 —

Discharge lamp (“electronic") flashlight apparatus”.

The goods pertaining to this matter are Photographic Ring Lights and Photographic
Video Lights of DIGITEK Brand (hereinafter referred to as the ‘Impugned goods')
used by the Social Media Influencers, Content Creators, Youtube Video/Content
Creators and Photographers fo use as photographic accessories to light up close
range photographs and videos, fo be primarily captured or recorded by the
Photographic Cameras and high-end mobile phones having photographic
capabilities. The impugned goods have a cluster of LED Lights which emits bright
light to produce no shadow aperture. The impugned goods are imported and sold
with or without the phone holders in as much as they are designed to be used only
with the phones having cameras. Copies of the adverfisement materials along
with a brief description of the impugned goods is annexed herewith and marked

as Annexure-Il.

That since 2014, the Noficee imported the impugned goods at Air Cargo
Complex, Sahar and JNCH, Nhava Sheva Ports. Since the impugned goods were
used as an accessory to photographic equipment, the impugned goods were
declared as photographic accessories and were classified under the most
relevant Customs Tariff Heading (CTH) 9006 6100. The imported goods were
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copy of one of such examination report is annexed herewith and enclosed as

Annexure-lll.

As per the impugned Notice, a special inteligence was gathered by the DRI,
Kolkata Zonal Unit that for the for the period of August, 2018 to August, 2021
(hereinafter referred to as the ‘relevant period'), the Noticee has imported the
impugned goods from China under Customs Tariff Heading (CTH) 9006 6100
wherein the Basic Customs Duty (BCD) is levied at the rate of 10%, whereas as per
the DRI, the correct classification of impugned goods should be under 9405 4090
taxable at the rate of 20% until 31.01.2020 and 25% from 01.02.2020. It is thus
dlleged in para 1 of the SCN that the Notficee and their Directors has wrongfully
classified the impugned goods leading to evasion of Customs Duty.

That the issuing authority has completely and conveniently ignored the fact that
the impugned goods were subject to BCD at the rafte of 10% under both CTH viz.,
CTH 9006 as well as 9405 before 14.12.2017. Hence, from 2014 onwards, the
Noticee had no reason to choose CTH 9006 to allegedly evade duty of Customs.

That the SCN further states that a preliminary scrutiny of the import documents
and declarations made by the Noticee during the relevant period was
conducted and it is alleged that in the Bills of Entry (BOEs), the description of
impugned Goods is declared as 'DIGITEK BRAND RING LIGHT' whereas in the Bills of
Lading, it is declared by the Chinese entity as 'VIDEO LED RING LIGHT'. Hence, it is
alleged that the Noficee has omitted the term ‘Video' as mentioned in the Bills of
Lading (which is actually prepared and filed by the Chinese entity). At a later
stage, this allegation transpires info the sole basis of invocation of extended period
of limitation under Section 28 (4) of the Customs Act, 1962 (hereinafter referred to
as the ‘Act') as per para 10.1 and para 11.4 of the SCN.

However, such claim made in the SCN is not entirely comrect as in few of the BOEs
filed by the Noticee, the term 'Video' is explicitly mentioned in the description of
impugned goods which were cleared by the Customs authorities. It is also
important to note that the Noticee has been importing such goods from 2014
onwards and the Noticee has been mentioning the term ‘Video' since then.
Copies of few BOEs wherein the term 'Video' is mentioned is annexed herewith

and marked as Annexure-IV.

Whereas, in para 3 and para 4 of the SCN, the classification of the impugned
goods is being ascertained only by citing the listings on e-commerce websites and
description mentioned therein. Apart from the excerpts taken from the e-

and function of the impugned Goods in /.
i/
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comments from any technical expert or any personnel having any knowledge of
the design, usage and commerciality of the impugned Goods. Nevertheless, the
excerpts taken from the e-commerce websites is annexed herewith and marked

as Annexure-V.

Thereafter, after reiterating the CTH extracts of 2006 and 94085, the issuing authority
relies on the HSN Explanatory Notes pertaining fo the Chapter 90.06 Part {ll)
Photographic Apparatus and Fashbulbs which is reproduced below as reference:

“This Group covers photographic flashlight apparatus and flashbulbs
which are used for professional or amateur photography, in photographic

laboratories or in photogravure work

These devices produce very bright light for a very short duration (flash)
and are thus distinguished from photographic lighting equipment of
heading 94.05."

That apart from reiteration of aforementioned lines of HSN Explanatory Noftes,
there is no further analysis of any Chapter Notes of Schedule | of Customs Tariff
Act, 1985 (hereinafter referred to as the ‘CTA’) or any further source to derive the
classification, and solely based on the aforementioned Note in isolation, it is
alleged that the impugned goods shall be classified under CTH 9405 and not
under 9006 as adopted by the Noticee. It is relevant to note that the HSN
Explanatory Notes is a commentary issued by the World Customs Organizations
(WCO) which is not publicly accessible and requires a good amount of
subscription fees. Further, the industry is not aware of having to rely on these HSN
Explanatory Notes as there is no mention of the same in the CTA that is applicable
to the public at large. Nevertheless, the classification scheme in India is guided by
the Schedule | fo the CTA and as such, HSN Explanatory Notes is not binding on

anyone in this Country.

That on this pre-conceived notion, a summeon dated 31.03.2022 under Section 108
of the Act was served upon to the Noficee requesting certain documents. A
response dated 12.04.2022 was filed by the Noficee wherein along with
furnishment of certain documents, it was submitted that they have imported
identical goods in the past which were duly appraised and assessed by the
Customs Authorities and no objection has been received against them in the past.
In the said response, the basis on which the change in classification has been
alleged by the DRI was sought. A copy of the Summon dated 31.03.2022 along
with its response dated 12.04.2022 is collectively annexed herewith and marked as

Annexure-VI.

Page 20 of 75




F. No. §/10-118/2023-24/Commr/NS-V/CAC/INCH
SCN No. 1143/2023-24/Commr. /NS-V/CAC/INCH dated 25.08.2023

in the response dated 12.04.2022, it was also submitted by the Noticee that the
CTA has been amended and new entries and amendments have been made by
the Government and that as per the legal advice received by the Noticee and
considering the recent amendments brought up in CTH 9405 w.e.f. 01.01.2022, the
classification was changed fo CTH 94054200 as it covered the luminaires having
LED after such amendment. Hence only after the amendment w.e.f. 01.01.2022,
the impugned goods should be classified under CTH 9405 as prior lo the
amendment, the more specific entry covering the impugned goods was 2006
6100. Also, in the said response, the basis on which the change in classification has

been alleged by the DRI was sought by the Noticee.

That anather Summeon dated 21.04.2022 was issued to the Director of the Noticee.
Along with the Summon dated 21.04.2022, a copy of the DRI's opinion was also
provided which is the basis for the investigation initiated against the Noticee and
classification adopted by the DRI. In the DRI's Opinion, the excerpts of the HSN
Explanatory Notes of WCO, as reiterated in the preceding paragraphs, transpired
for the first time in the investigation. A copy of the Summon dated 21.04.2022
along with the DRI's Opinion for Classification is annexed herewith and marked as

Annexure-VII.

That in response to the Summon dated 21.04.2022, a letter dated 27.04.2022 was
fled wherein the Notficee submits that they are engaged in the import of
impugned goods for the past several years and have classified them under the
same CTH. In this regard, sample BOEs for the periods even prior to the relevant
period were submitted. Hence, they submitted that there is no intention to evade
any Customs Duty since their past imports were cleared and 9006 6100 was the
CTH adopted by the entire indusiry. The Noficee further submitted the Legal

Opinion issued by their legal advisers on the classification issue.

That the Noticee also emphasized that a specific entry for the classification of
impugned goods under CTH 9405 was intfroduced only w.e.f. 01.01.2022 and prior
to that, there is no infirmity if the impugned goods were classified under CTH 9006
6100. Also, since the demand has been claimed after several years of consistently
clearing the impugned goods after 100% examination and accepting the
classification adopted by the Custorms Department, the financial strain on the
Noticee for the reason of escalation of Customs Duty was also cited which may
put the Noticee on the verge of Bankruptcy considering that dll through these
years they have acted in a bonafide belief and manner. A copy of the response
dated 27.04.2022 is annexed herewith and marked as Annexure-VIIl.

That on 28.04.2022, the representative of the Noticee appeared before the DRI
e
.:-;_';...' ety Notes of

and tendered his statement wherein the excerpts g
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were asked with a preconceived notion that the impugned goods were
undisputedly covered under CTH 2405 and the Noficee has caused loss to the
department of revenue. Since the representafive was hailing from Accounts
background and was not an expert on the classification of goods, he duly replied
to the questions of DRI by stating that they are bonafide importers and given the
excerpts of HSN Explanatory Note, the Noticee may have mistaken while
classifying the impugned goods under CTH 9006 6100. Whereas, as instructed by
the Noticee, a proposal for upfront payment of Rs. 20,00,000/-, under protest, was
submitted by the representative of the Noficee. A copy of the statement
tendered by the representatives of the Noticee is annexed herewith and marked

as Annexure-1X,

That vide letter dated 04.05.2022, the Noticee paid the amount of Rs. 20,00,000/-
through Demand Draft, under-protest, and requested the DRI fo issue a Show
Cause Notice so that the allegations may be contesied. Thereafter, on 31.01.2023,
the Noticee paid another amount of Rs. 15,00,000/-, under-protest. A copy of both
the letters fled by the Noticee is collectively annexed herewith and marked as

Annexure-X.

Thereafter, in para ¢ of the SCN it is alleged that since the impugned goods emits
continuous lights, the impugned goods should have been classified under CTH
9405, which is supported by the conjoint reading of CTH 9006 and HSN Explanatory
Notes. It is further emphasized that post amendment in CTH 2405, the Noficee is
classifying the impugned goods under CTH 9405 4200; however, there has not
been any substantial change in classification in as much as the impugned goods
were covered under CTH 9405 even before the amendment. However, the
reliance has been placed solely on the HSN Explanatory Notes and no additional
literature or evidences has been produced by the issuing authority.

That in para 9.2 of the SCN, it is stated that even prior to the amendment w.e.f.
01.01.2022, CTH 9405 was a residual heading accommodating the lighting fittings
not elsewhere specified or included and it remains the residual heading after the
amendment as well. Whereas, CTH 9006 categorically accommodates only the
flashlights and flashbulbs along with the cameras in both the circumstances, i.e.,

after the amendment and before the amendment in the schedule.

That in para 10 of the SCN, it is alleged that on one hand, the representative of
the Noticee understood the issue and stated that the short-levied duty shall be
paid by the Noticee, however, after tendering statement the Noticee came up
with the reason that only after the amendment in CTH 9405 w.e.f. 01.01.2022 the
impugned goods shall be covered under CTH 2405, Considering this, it is alleged
that the Noticee willfully mis-classified the impugned goods at the time of import
to evade Customs Duty and is now fishing for explanation. While citing this. the
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issuing authority completely ignored the letter dated 12.04.2022 and 27.04.2022 (as
annexed) wherein the Noticee has explicitly submitted that they are classifying the

impugned goods under CTH 9405 only after amendment brought up in CTH 9405

w.e.f.01.01.2022 and hence, there is no substance in this allegation.

Whereas in para 10.1, the issue of mentioning the word ‘Video' in the BOEs is again
brought up to support the invocation of extended period by the issuing authority
while citing that the Noticee is engaged in wilful mis-statement to claim the
incomect classification as well as in contravention of provisions of Section 46 (4A)
of the Act.

Accordingly, it is alleged that the total differential duty amounting to the tune of
Rs. 2,06,79,536/- is liable to be recovered from the Noticee under Section 28 (4] of
the Act along with interest under Section 28 AA of the Act. It is further alleged that
the impugned goods imported by the Noticee is liable to be confiscated under
section 111 (m) of the Act.

That it is alleged in the SCN that the Directors of the Noticee by the name of Shri
Om Prakash Rana and Shri Soandeep Rana are indulged in making false
declaration with a malafide intention to evade the Customs Duty. Therefore, the
Noticee along with its Directors are liable to penalty under Section 112 (a) of the
Act.

That a penalty to the tune of Rs. 2,06,79,536/- under Section 114 A of the Act and
penalty on the directors of the Noticee under Section 114 AA of the Act is alleged
to be imposed. Accordingly, the impugned Notice has been issued to the

Noticee.

REPLY TO SCN

The Noticee denies the allegations in the SCN and submits that the allegations are

erroneous both on facts and in law inasmuch as it has been raised without considering

and appreciating the correct facts of the case and are based on entirely incorrect

interpretation of the law. In this respect, the Noticee makes the following submissions

which are without any prejudice to and independent to each other.

1.1.

Th tion upon the Noticee that he has knowingly chosen a wro T
to classify the impugned goods so as to evade higher rate of toms duty is
highly incorrect in as much as prior to 14.12.2017, the rates of BCD on both the CTH
were the same viz., 10%

It has been dlleged by the issuing authority that the
impugned goods from China under CTH 9006 6100 W
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1.6.

2.1,
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the rate of 10%, whereas as per the DRI, the correct classification of impugned
goods should be under 9405 4090 taxable at the rate of 20% until 31.01.2020 and
25% from 01.02.2020. It is thus alleged in para 1 of the SCN that the Noticee and
their Directors have wrongfully classified the impugned goods leading to evasion

of Customs Duty.

That the issuing authority has completely, and perhaps, conveniently and

purposefully ignored the fact that the impugned goods were subject to BCD at the
rate of 10% under both H viz. Il as 9405 before 14
Hence, from 2014 onwards, the Noticee had no reason to choose CTH 9006 to

dllegedly evade duty of Customs.

For the purpose of reference, the rate of BCD of goods under 9405 and 2006,

during different time frames, are as follows:

CTH BCD Rate — Merit Remarks

(as of date)
92006 10% Rate remains the same since 2014
9405 25% Rate was 10% before 14.12.2017

Rate changed to 20% with effect from 14.12.2017
Rate changed to 25% with effect from 02.02.2020

Given the above, it becomes abundantly clear that there was no reason for the
Noticee to have classified the goods under CTH 9006 at the time of
commencement of imports of the impugned goods for the very first time in 2014
for the sole reason that the rate of BCD was lower as compared to the dlleged
CTH 9405 by the DRI and issuing authority. It appears that the DRI has finalised the
investigation report 1o merely harass and arm-twist the Noticee as there is no merit
in the SCN so issued.

Sample copies of the Bills of Entry filed in 2014 with respect fo impugned goods is

enclosed as Annexure XI.

That merely on the aforesaid submissions, the SCN deserves to be dropped.

That during the relevant period, the impugn rightly classified under
CTH 9004 4100, it being the more specific entry, and not under CTH 9405 4090 as
all ing authority during 1l The classification of

the DRI and the issuing authority is sole ased on the HSN Explanatory Notes of
WCO which is not the appropriate way to amive at the classification of any article.

It is alleged in the
——

N that as per the HSN Explanatory Notes, for the relevant
T Qrg;'leio J -‘ should have been classified under chapter 9405

Page 24 of 75



F. No, §/10-118/2023-24/Commr/NS-V/CAC/INCH
SCN No. 1143/2023-24/Commr. /NS-V/CAC/INCH dated 25.08.2023

only flashbulbs and flashlights, emitting light for a very brief moment, whereas the

continuous photographic lighting equipment are covered under CTH 2405.

Whether HSN Explanatory Notes can le factor to decide the ClI or its

ust

22.

2.3,

id for classification

That on the aspect of classification, there is no literature, scientific data or frade
parlance materials are produced and except for the excerpts of HSN Explanatory
Notes. The whole case of the issuing authority is solely based on the few lines
mentioned in the HSN Explanatory Notes. As such, the copy of HSN Explanatory

Notes is not easily available to the industry at large and on the other hand, we

have our own Schedules with CTA which is passed by the legislature and binding
on dll importers, courts and quasi-judicial autherities. In the impugned Notice,
there is not a single discussion on chapter notes of CTA, precedents with respect
to the classification of impugned goods or any other details. Hence, it is important
to deduce the sanctity of this literature and whether or not it is binding on the

authorities constituted under the Act and Courts of this country.

In this regard, in the case of A. Nagaraju Bros. vs. State of Madhya Pradesh; 1994
(72) ELT 801 (SC), it is held by the Hon'ble Supreme Court that there cannot be
one single universal test to determine the classification of a product. While
considering this Judgment, a three-member bench of Hon'ble Supreme Court in
the case of O.K. Play (India) Lid. vs. CCE, Delhi-lll, Gurgaon; 2005 (180) ELT 300
($C). wherein it is thus held:
4. Before dedling with the issue of classification, certain points are
required to be clarified.
7. In the case of A. Nagaraju Brothers v. State of Andhra Pradesh
reported in [1994 (72) E.L.T. 801], it has been held by this Court that no one
single universal test can be applied for correct classification. There cannot
be a static parameter for correct classification.
8. further, the scheme of the Central Excise Tariff is based on
Harmonized System of Nomenclature (for short "HSN") and the
explanatory notes thereto. Therefore, HSN along with the explanatory
notes provide a safe guide for interpretation of an Entry.
9. Further, is required to be given to the Rules of
Interpretation of the Excise Tariff. Under Rule 3(q), it is provided that the
heading which provides a specific description shall be preferred to a
heading having a more general description. For example, in the case of
“toys" referred fo in the HSN Heading and the Tariff Heading, the

descripfion refers to reduced size model of an Article used by adults. This
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10. Lastly, it is important to bear in mind that functional utility, design,
shape and predominant usage have aiso gof fo be taken into accountf

while determining the classification of an item.”
[Emphasis Supplied]

2.4. That in the aforementioned Judgment, it is held that the HSN Explanatory Notes

2.5,

2.6.

2.7.

are a safe guide for interpretation of an Entry. There are other Judgments of the
Apex Court which discusses the persuasive value of these Notes and it may be
used as an aid to arrive at a classification. However, it is nowhere mentioned that
the HSN Explanatory Note is binding on any authority whatsoever and should be

the sole basis to arrive at a classification.

That in the case of Chetna Polycoats (P) Ltd. vs. CCE; 1988 (37) ELT 253 (Tribunal-
Del), the larger bench of Hon'ble Delhi Tribunal had thus held:

“6. It is no doubt true that the schedule to Ceniral Excise Tariff Act, 1985, is
a far more detailed and sophisticated tariff nomenclature than its
predecessor schedule. It is also based on the “Harmonised Commodity
description and coding system" evolved by the Custorns Cooperation
Council, Brussels. The new schedule has many in-builf aids to the
interpretation of its headings and sub-headings. These are the secfion
notes and chapfter notes which have got statutory force and rules for the

interpretati f the schedule, which also hay Th
explanatory notes which are not part of the schedule have no statutory
f and are o \d These notes, drawn up by experts

in the field, are a valuable aid to the understanding of the scope of the
headings and the sub-headings but if the interpretation of the enfries in

the schedule (C.E.T. 1985), in the light of the aforesaid legal aids and in the
light of case law, point to a conclusion contrary to, or different from that

by the explanafo il vail. Therefore,

reliance on the explanatory notes has to be tempered with due regard to
the aforesaid considerations.”
[Emphasis Supplied]

That as per the aforementioned Judgment, it is held that though the Explanatory
Notes are useful aids of classification in the Central Excise Tariff as long as the
interpretative rules and headings of the latter and case laws do not point to
confrary conclusion. The aforementioned case was maintained the Hon'ble
Supreme Court in the case of Collector vs. Chetna Polycoatis (P) Lid., 1991 (55) ELT

Ab7 (3C), there fling this issue.
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“5. There is no merit in these civil appeals. In our view entry 73.22
expressly covers air heaters. Assessee is the manufacturer of hot air
generator. It is frue that central excise tariff is essentially based on HSN
explanation. However, Explanatory Nofes in HSN are to be invoked if there
is_any ambiguit he tariff items under the Ceniral Excise Tariff. in the
present case there is no such ambiguity. The words used in 73.22 are

referred to air healers. Therefore, in our view resort to HSN Explanatory
Note was not required. This reason is in addition fo the reasons given by
the Tribunal of the technical side in the impugned judgment fo classify the

“air heaters" manufactured by the appellant under entry 73.22."

[Emphasis Supplied]

In the aforementioned Judgment, it is categorically held by the Hon'ble Supreme
Court that the HSN Explanatory Notes should be referred only when there is any
ambiguity in the tariff items. In the case of the Noficee, the SCN is not even hinting
towards any ambiguity and is blatantly resorting solely on the HSN Explanatory
Note to arrive at a conclusion. In fact, the Chapter Notes and Headings in the
Schedule to CTA leaves no room for any ambiguity. As such, the reliance on the
HSN Explanatory Notes is unsetiling the easily portrayed classification notes and

makes it ambiguous.

In the case of Protek Circuits & Systems Ltd. vs. CCE, Chennai; 2012 (280) ELT 522
(Tri Chennai), the Hon'ble Supreme Court has thus held:

“8. The function of the impugned goods has been adequately
described in the impugned order and there is no dispute about the same
nor is there any need to reproduce the details of the functions of the
impugned goods. It is clear that these goods are used for making prinfing
plates by a process which transfers a photograph/artwork and/or text for
printing on to a film which is subsequently fransferred to a printing plate.
Printing plates are required fo be used in offset printing machinery for
actual printing of texts including pictures. From the entry under Heading
8442 and 9009, we find that the former includes machinery, apparatus
and equipment for preparing or making printing blocks, plates ete. This
description under Heading 8442 appears to be more appropriate to cover
the impugned goods, viz. Metal Halide Light Exposing System for Offset
Printing Plate Making rather than under the entry photocopy apparatus
covered under Heading 9009. We are of the view that it is not necessary to

refe N explanatory notes when comparison of the

relative legal fexis in the disputed headings indicate a clear classification
under one of the headings, as under Heading 8442 s—essa. Since in
the grounds of appedl, the appeliants themy&N&























































































































































