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GOVERNMENT OF INDIA
MINISTRY OF FINANCE/ DEPARTMENT OF REVENUE
CENTRAL BOARD OF INDIRECT TANES & CUSTOMS, INDFAN CUSTOMS - MUMBAI ZONE -1

OFFICE OF THE COMMISSIONER OF CUSTOMS (IMPORT-I)
504 FLOOR, NEW CUSTOM HOUSE, SHOORII VALLABHDAS ROAD, BALLARD ESTATE.
MUMBAI - 400001,

Tel, No. 22757401 Fax No. 22757402 e-mail: adin-commr-implach@gov.in

F.No. Gen/Adj/Comm/269/2022-Adjn

Passed by: VIVEK PANDEY Date of Order: 30.04.2023
COMMISSIONER OF CUSTOMS (IMPORT-1) Date of 1ssue: 02052023

C.A.O. No.: 06/2023-24/CAC/CC(IMPORT-I)/VP/ADJ(IMP-I)
DIN No. 202305770000000073E8

ORDER-IN-ORIGINAL

3 This copy is granted free of charge for the use of the person to whom it is 1ssued.

2, An appeal against this order lies to the Regional Bench, Customs, Excise and
Service Tax Appellate Tribunal, Jai Centre, 4th & 5th Floor, 34 P. D'Mello Road,
Poona Street Masjid Bunder (East), Mumbai 400 009,

3 The appeal is required to be filed as provided in Rule 6 of the Customs (Appeals)
Rules, 1982 in form C.A.3 appended to said rules. The appeal should be in
quadruplicate and needs to be filed within 90 days and shall be accompanied by
Four copies of the order appealed against (at least one of which should be certified
copy). A crossed bank draft drawn in favour of the Asstt. Registrar of the Bench of
the Tribunal on a branch of any nationalized bank located at a place where the bench
is situated for Rs. 1,000/, Rs. 5,000/~ or Rs. 10,000/ as applicable under Sub
Section (6) of the Section 129A of the Customs Act, 1962,

4, The appeal shall be presented mn person to the Asstt. Registrar of the bench or an
Officer authorized in this behalf by him or sent by registered post addressed to the
Asstt. Registrar or such Officer.

% Any person desirous of appealing against this decision or order shall pending the
appeal deposit seven and a half per cent of the duty demanded or the penalty levied
therein and produce proof of such payment along with the appeal failing which the
appeal is liable to be rejected for non-compliance with the provisions of Section
129E of the Customs Act, 1962.



F.No.Gen/Adi/Comm/269/2022-Adjn
OTO dated 30.04.23
Subject: Adjudication of Show Cause Notice F.No. Gen/Adj/Comm/ 269/2022-Adjn
dated 01.07.22 of M/s. Ultratech Cements Limited (IEC No.0304009547) related to
evasion of Customs duty amounting to Rs. 91,13,732/- by way of mis-classification
of Wheel Loaders imported from Japan under CTH 84295900 and wrongly
availing lower rate of Basic Customs Duty under Sr. No. 377 of Notification

69/2011-Cus dated 29.07.2011(as amended).

ERIEF FACTS OF THE CASE

M/s Ultratech Cements Limited', situated at A Wing, Ahura Centre, 1* Floor,
Mahakali Caves Road, Andheri(East), Mumbai 400093 having [EC No. 0304009547 appears
to have contravened the provisions of Section 17 read with Section 46 of the Customs Act,
1962, in as much as, they have evaded the Customs duty of Rs. 91.13,731/- by way of
mis-classification of Wheel Loaders® imported from Japan under CTH 84295500 of the First
Schedule of the Customs Tariff Act, 1975 (which attracts concessional rate of BCD by
claiming exemption under Serial No.577 of Notification No.69/2011 dated 29.07.2011 as
amended’), whereas the same is liable to be classified under CTH 84295100 which attracts
BCD (@ 7.5% ad valorem, The differential duty appears recoverable from the importer under

Section 28(4) of the Customs Act, 1962%, along with applicable interest and penalty.

2. Intelligence gathered by Directorate of Revenue Intelligence, Jaipur Regional Unit
indicated that certain importers had mis-declared Wheel Loaders imported from Japan by
classifying the same under the Customs TarifT Heading 8429 5900 and cleared at concessional
rate of duty by claiming exemption under Serial No.577 of Notification No.69/2011 dated
29.07.2011 as amended. Based on the above intelligence, the data pertaining to such importers
were scrutinized and it was found that M/s Ultratech Cements Limited had imported one
Wheel Loader of Komatsu brand from Japan and had wrongly availed concessional rate of
duty under Serial No.577 of Notification No.69/2011 dated 29.07.2011 as amended, by
classifying the same under CTH 8429 5900),

3. Intelligence indicated that the Wheel Loader imported by the importer from Japan
under the CTH 8429 5900 are basically self propelled wheeled machines with a front mounted
bucket which 1s used to pick the material, transport and discharge it. Preliminary scrutiny of
import documents and user manuals of the imported Wheel Loaders indicated that these
Wheel Loaders are used for loading materials into trucks and moving materials in

construction, agriculture, or landscaping industries. Accordingly, it appeared that the imported

" hereinalter referred to as the Imparter or Molicee
! Alsoreferred 1o as the imported poods
' Also referred 1o ns said Notification or exemprion Motification
)
Aldso referred to as the Acl
S0.04.2%3
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Wheel Loader was liable to be rightly classified under CTH 8429 5100 i.e. "Front End Shovel
Loader". which are capable of doing the exact functions of impugned Wheel Loader. which is
evident from the Explanatory notes to the Heading 8429 issued by the World Customs
Organization as well. As such the importer has availed the ineligible benefit of Notification
No. 69/2011 dated 29.07.2011 as amended, which extend TariflT concessions to imports of

specified goods from Japan into India, which do not cover the CTH 8429 5100.

4. Acting on the said intelligence, Directorate of Revenue Intelligence, Regional Unit,
Jaipur initiated investigation into the import of Wheel Loader by M/s Ultratech Cements
Limited and the importer was summoned vide Summons dated [1.11.2021, Shrn Kumar
Purushotam, Dy. General manager, Customs & Logistie, M/s, Ultratech Cements Linuted vide

letter dated 23.11.2021 requested to grant time for submission of requisite documents.

=¥ Another Summons dated 27.11.2021 was issued to the importer. In response, Shn
Kumar Purushotam appeared on 08.12.2021 and his voluntary statement was recorded under
Section 108 of the Customs Act, 1962; Shri Kumar Purushotam stated inter-alia that as Dy.

eneral Manager, Customs & Logistic, M/s. Ultratech Cements Limited, he is responsible for

Custom and Logistic function of M/s. UltraTech Cements 1.td.

5.1 He further submitted that from 01.04.2017 to till date, M/s. Ultratech Cements
Limited have imported a total 04 numbers of Wheel Loaders of different models from
Komatsu Ltd., Japan. He vide letter dated 08.12.2021 submitted import documents such as
copy of Bill of Entry, Supplier's invoice, Certificate of Origin issued by the Tokyo
Chamber of Commerce and Industry-Japan, Bill of lading, Duty payment receipt ete. wrt.

the import of Wheel Loader of Komatsu Brand from Japan.

5.2 He stated that in all the Bills of Entry filed by M/s. Ultratech Cements Limited,
Wheel Loaders imported from Japan are declared under CTH 84295900 which was
confirmed by the supplier M/s, Komatsu, Japan and availed the benefit of concessional rate
of BCD under Notification 69/2011 (S1. No. 577} dated 29.07.2011 as amended

53  When specifically asked about what is a Wheel Loader and the basic working of
Wheel Loaders, he stated that Wheel Loader can basically be described as wheeled
machines with a front mounted bucket which pick up material through motion of the
machine and discharge into the body of the other machine. In their case, the main function
of loaders is only handling and not transportion. Our Imported Wheel Loader 1s off-Road

and not ply on Road and it is only for their mining activities used in captive mines.

5.4  When he was asked to examine the relevant pages of Chapter 8429 of the Customs
Tariff Act, 1975 along with the relevant portions of explanatory notes to Customs Tanfl

Heading of 8429 by the World Customs Organization and asked whether the Wheel
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Loaders imported by M/s. UlraTech Cements Ltd. are capable of the function as described
in the explanatory notes to Chapter 8429, he examined the same and stated that he would
reply to this question after consultation with his technical team and would present himself

with full explanation within 10 days.

55 When he was asked if there is any difference between Front End Shovel Loader and
Wheel Loaders imported by Mis. UlraTech Cements Ltd., he stated that Wheel Loaders
imported by them are used in mines. The main function of these machines is handling and
not transport. These are equipped with a front mounted bucket which picks up bulk
materials and discharges them into the body of the machine. Regarding the difference
between front end Shovel Loader and Wheel Loader, he would reply after consultation with

his technical team.

5.6 When he was asked whether M/s. Ultratech Cements Limited has imported the Wheel
Loaders other than from Japan, he stated that he would reply afier checking the details

within 10 days.

5.7  When asked about the decision regarding classification of Wheel Loaders imported
by the importer, he inter-alia stated that they first saw the declaration of HSN/CTH made
by the supplier and further examined the purpose and use of the machine and best suitable
option was selected. The decision regarding selection of CTH 84295900 was taken by the

import Department of M/s. Ultratech Cements limited which is headed by him.

5.8 He admitted that CTH is decided by M/s Ultratech Cements Limited and
accordingly, Bills of Entry were filed by the CHA.

Further Shri Kumar Purushottam vide letter dated 17.12.2021 has submitted that:

(a) M/s. Ultratech Cements Lid. has imported Komatsu Wheel Loaders from Komatsu
Ltd. Japan for off-road mining activities at their captive mines adjacent to their Cement

plant.

(b) They had classified the Wheel Loader basis Shipping documents viz. Invoice, Bill of
Loading & CEPA Ceruficate ete, As per manufacturer's Certificate of Origin issued
through Chamber of Commerce Japan, the subject goods are classificd under HSN
842959, They have checked with Komatsu, they are supplving Wheel Loader worldwide

o the same HSN,

¢)  They had imported Wheel Loader & what is given in chapter is Shovel Loader and
as per Supplier Wheel Loader is different than Shovel Loader.
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(d) At the time of import, they have produced & submitted all Shipping documents
(Invoice, CEPA COO etc.) at Custom House and accordingly their BOE has been assessed

by Customs.

(¢} Based on input given by Vendor. their Management is deliberating the issue with

consultant & subject matter expert.

(f) Sought some more time to find some old records to draw final conclusion in the

matter.

Vide the aforesaid letter, M/s, Ultratech Cements Linuted has sought time 1ll 15.01.2022 to

take final call im the matter and stand on the same.

7. Vide letter dated 20.01,2022, M/s. Ultratech Cements Limited, submitted that they never
had any malafide intention to evade the Customs duty, This was inadvertently classified on the
basis of import documents submitted by M/s. Komatsu Ltd. Japan as per all over Industry
practice. Tt was further informed that they had paid the differential Customs duty along with
interest till 19.01.2022 amounting to Rupees],08.65,180/«(Duty Rs.91,13.732 + interest
Rs.17.51.447/-). They have submitted copies of duty payment Challan No. 60,61, 62 & 63. &
140, 141, 142 & 143 all dated 19.01.2022 paid at Office of the Commussioner of Customs,
NCH, Mumbai.

8 On scrutiny of import data of M/s. Ultratech Cements Limited, it is found that in the vear

2017 & 2018, M/s. Ultratech Cements Limited has imported 03 Nos. of Wheel Loaders of
Model Liebherr L 580, Caterpillar 988 K & Caterpillar 9721 vide Bills of Entry No. 8179960
dated 13.01.2017. 8RS8178 dated 11.03.2017 & 6539487 dated 26.05.2018 through Mumbai
port from US and China and declared them under the correct CTH 84295100

9. On scrutiny of the Bills of Entry filed by Mss Ultratech Cements Limited, wherein Wheel
Loaders were imported from Japan, it was noticed that the CTH declared in the Bills of Entry
was 8429 5900 and has availed the benefit of concessional rate of duty under the Notification
69/2011 dated 29.07.2011 as amended. The importer had imported machines of model
‘Komatsu Wheel Loader Model No. WAG00-6R’, ‘Komatsu Wheel Loader Model No,
WA4R0-6A’ & ‘Komatsu Wheel Loader Model No. WA470-6A". The image of the said Wheel

Loader model 1s given below:
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(IMAGE-I)

Komatsu Wheel Loader Model No. WA 480-6A (BE No 9172165 dated 8.12.2018)

(IMAGE-II)

Komatsu Wheel Loader Model No. WAG00-6R (BE No 5597028 dated 08.11.2019 & BE
No 5210050 dated 27.08.2021)
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(IMAGE-III)

Komatsu Wheel Loader Model No. WA 470-6A (BE No 5209329 dated 27.08.2021)

10.  As per Wikipedia. a Loader is a heavy equipment machine used in construction

lo move or load materials such as soil, rock, sand, demelition debris, cte. into or onto
another type of machinery (such as a dump truck, conveyor belt, feed-hopper, or
railroad car). A Loader is commonly used to move a stockpiled material from ground
level and deposit it into an awaiting dump truck or into an open trench excavation,
There are many type of Loaders depending on the design and application, like bucket

Loader. front Loader, Wheel Loader, Shovel Loader etc.

11. A Wheel Loader is a type of Loader, usually a 4 wheeled, tyre mounted and
that has a front-mounted wide bucket or shovel connected to the end of two booms
(arms) 1o scoop up loose material from the ground, such as dirt, sand or gravel. and
move it from one place to another without pushing the material across the ground. A
wheel Loader or 2 Shovel Loader uses a controlled arm to put materials into a dump
truck, onto a conveyor belt or a feed hopper. Possible materials are: asphalt. demolition
debris, dirt, feed, gravel. logs, raw minerals, recycled material. rock, sand. wood chips,
etc. Tt is used for loading materials into trucks and moving material in construction.
agriculture, or landscaping industries. In view of the above, the Wheel Loaders can
basically be described as wheeled machines with a front mounted bucket which pick

up material through motion of the machine, transport and discharge it.

12. The Chapter Heading 8429 of the Customs Tariff Aet, 1975 include

'Sclf-propelled bulldozers, angle dozers, graders, levellers, scrapers, mechanical
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shovels, excavators, shovel loaders, tamping machines and road rollers’. The relevant

portions of the said Chapter are reproduced below;

8429 Self-propelled bulldozers, angle dozers, graders, levellers,
scrapers, mechanical shovels, excavators, shovel loaders,
tamping machines and road rollers

- Bulldozers and angle dozers

- Mechanical shovels, excavators and shovel loaders

84295100 - = Front-end shovel loaders
84295200 - - Machinery with a 360degrees Revolving Superstructure
84295900 - Other

The explanatory notes to the Heading 8429 issued by the World Customs
Organization, (Fourth Edition (2011) Volume 1) to Harmonised Commodity

Description and Coding System read as under;

The heading covers a number of earth digging. excavating or compacting machines
which are explicitly cited in the heading and which have in common the fact that they

are all self~propelled.
(A)  Bulldozers and angle dozers; --—-
(By -

(H)  Self-propelled shovel loaders: These are wheeled or crawler machines with
a front mounted bucket which pick up material through motion of the machine,

transport and discharge it.
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Some "shovel-loaders" are able to dig into the soil. This 1s achieved as the bucket.
when in the horizontal position, is capable of being lowered below the level of the

wheels or tracks.
(mn -—

The heading also covers sell propelled Shovel Loaders having an articulated arm with

a bucket mounted on the rear’

13, It 15 evident that Customs Tarifl Heading 84295100 specifically denotes the
'Front End Shovel Loaders, which is clear from the Explanatory notes of the Chapter
as well. The explanatory note ¢learly defines the basic function / configuration or
working of the Shovel Loaders.

14.  The Notification 69/2011 dated 29.07,2011 extend tariff concessions to specified
goods when imported into India from Japan. “....exemprs goods of the description as
specified in column (3) of the Table appended hereto and falling under the Chapter,
Heading, Sub-heading or tariff item of the First Schedule to the Customs Tariff Aet,
1975 (3] of 1973) as specified in the corresponding entry in column (2} of the said
Table, when imported into India from Japan, from so much of the duty of customy
leviable thereon as is in excess of the amount calculated at the rate specified in the

corresponding entry in column (4) of the aforesaid Table...... 2.

The goods covered under Notification 69/2011 dated 29.07.2011 as amended along

with their respective CTH are reproduced below:

TABLE-I
Sl CTH Description | BCD Rate in percentage (unless otherwise
No. specified) as amended vide below mentioned

MNotification No,

- - Notification MNotification MNotiflication

dated dated dated
27.03.2018 28.03.2019 30.03.2021

576 | 842840 to All goods
842940
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577 | 84295200 to All goods 2.0 1.4 0
84331110

15 It is evident from the above that the Notuficatuon 69/2011 dated 29.07.2011 as
amended does not cover the CTH 84295100 which is the specific CTH of Front End
Wheel Loaders/Shovel Loaders, As per Article 17 of the Comprehensive Economic
Partnership Agreement between Japan and the Republic of India, the classification of
goods in trade between the Parties shall be in conformity with the Harmonised System.
As per the Harmonised system equipment imported by them should had been classified
under 84295100. The HSN code mentioned in Certificate of Origin issued under
[JCEPA was based on the declaration made by the supplier i.e. M/s. Komatsu Ltd. and
it was the responsibility of the supplier to enter all the information true and correct. In
this case, it was the responsibility of M/s. Komatsu to enter the correct HSN code,

which they failed to do so.

16. Reading together of the descriptions given under the headings 8429 along with
the explanatory notes indicate that the CTH 84295100 denote Front End Shovel
Loaders, that are wheeled or crawler machines with a bucket mounted on the front of it
and uscs this bucket to pick up materials through the motion of the machines. move
from one placed to another and discharges the material in a truck or another machine.
It is also pertinent to note that the CTH 8429 5100 is not covered under Notification
69/2011 dated 29.07.2011 as amended and as such concessional rate of duty is not
applicable to the Front End Shovel Loaders covered under CTH 8429 5100, when
imported from Japan. It can also be summarized from the aforesaid discussion that
CTH 8429 5900 covers 'Other machines in the category 'Mechanical Shovels,
excavators and Shovel loaders', that are not specifically mentioned in the Chapter

heading 8429.

17. The General Rule of Interpretation of the First Schedule of Import Tariff clearly
states that the titles of Sections, Chapters and Subchapters are provided for case of
reference only; for legal purposes, classification shall be determined according to the
terms of the headings and any relative Section or Chapter Notes. According to GRI |,
if a provision specifically and completely describes a product, then the product would
be classified in that provision rather than in general heading. As such it appears that
though the description of CTH 8429 5100 is 'Front End Shovel Loader’, the heading

covers all the machines with the same application and design like Wheel Loaders. Tt 1s
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pertinent to mention that Customs Tarifl 8429 5900 denote 'other” and that the
imported Wheel Loaders cannot be classified under the residual entry of 8429 5900
since Customs Tanff Heading 8429 5100 specifically covers Front-end Shovel Loader
and the Wheel Loader is the most generic term used for Front end Shovel Loaders and
as the same would be inconsistent with Rule 1 of General Rules of interpretation of the
First Schedule of Import Tanff. Application of the General Rules of Interpretation read
with the general explanatory note to the import tari[f implies that the classification of

Wheel Loaders which are "Front End Shovel Loaders shall be 8429 5100,

18. Shri Kumar Purushottam vide his voluntary statement dated 08.12.2021
explained that Wheel Loader can basically be described as wheeled machines with a
front mounted bucket which pick up material through motion of the machine and
discharge to the body of the other machine. These are equipped with a [ront mounted
bucket which picks up bulk matenals and discharges them into the bedy of the
machine. It is also evident from the user manuals of the imported Wheel Loaders that,
these machines are equipped with a bucket mounted at its front end. which is used to
pick up the material. The bucket is attached with the machine with two hydraulic arms
to control the movement of the bucket. It appears from the above that these Wheel
Loaders are not capable of any other functions/applications. It can be summed up that
the imported Wheel Loaders are capable ol doing the exact function as described in the
Explanatory notes to Chapter Heading 8429 and hence warrant classification under
CTH 8429 5100 as specific classification for the said goods is available in the Tarill” It
is also pertinent to note that he also admitted that the CTH 1s decided by M/s Ulwratech
Cements Limited based on confirmation given by the bidder and accordingly, Bills of
Entry are filed by the CHA. Hence. reading together with the fact that 1t 1s evident that
the mmporter was well aware of the specilic functions and conligurations of the
imported Wheel Loaders and the importer resorted to misclassification of the
impugned Wheel Loaders under CTH 8429 5900 to avail concessional rate of duty
under the Notification 69/2011 dated 29.07.2011 as amended.

19. During the course of investigation, the importer submitted relevant documents
viz. Invoice, Bill of Lading, Packing list, Certificate of origin along with the respective
Bill of Entry in respect of the Wheel Loaders. On scrutiny of import data of M/s.
Ultratech Cements Limited, it is found that in the vear 2017 & 2018, M/s. Ultratech
Cements Limited has imported 03 Nos. of Wheel Loaders of Model Liebherr L 580,
Caterpillar 988 K & Catermillar 9721 vide Bills of Entry No. 8179960 dated
13.01.2017, 8858178 dated 11.03.2017 & 6539487 dated 26.05.2018 through Mumbai
port from US and China and declared them under the correct CTH 84295100, as the
benefit of concessional rate of duty was not available for imports from US and China.

The said Wheel Loaders of brand M/s. Liebherr and M/s. Caterpillar are having the
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same specifications and are capable of performing the same functions which are
performed by the Wheel Loaders of M/s. Komatsu imported from Japan by the
importer. When the importer imported Wheel Loaders from Japan. the importer
resorted to misclassification of the impugned Wheel Loaders under CTH 8429 5900 to
avail concessional rate of duty under the Notification 69/2011 dated 29.07.2011 as
amended, Hence, reading together with the fact that it is evident that the importer was

well aware of the correct CTH of the imported Wheel Loaders.

20.  Thus, it appears that the declared classification 8429 5900 in respect of
imporied Wheel Loaders is hable to be rejected and ought 1o be re-determined as 8429
5100. Consequently, the assessment of concessional rate of Customs duty in respect of
the said imports as per serial number 577 of Notification No.69/2011 dated 29.07.2011
as amended is liable to be rejected as it is not applicable to goods falling under the
Customs Tariff heading of 8429 5100 and the goods falling under the Customs tariff

heading of 8429 5100 attracts basic Customs duty (@ 7.5% ad valorem.

21.  The differenual duty liability on import of Wheel Loader wrongly classified
under the CTH 8429 5900 has been quantified and is enclosed as Annexure-A to the
SCN, in respect of imports through Mumbai Port, The differential duty arising out of
the misclassification of CTH by M/s Ultratech Cements Limited amounts to Rs.
91,13,732/- (Rupees Ninety One Lakh Thirteen thousand Seven hundred Thirty Two

only).

22. During the course of investigation M/s Ultratech Cements Limited has paid entire
differential duty amounting to Rs. 91,13,732/- (Rupees Ninety-One Lakh Thirteen
Thousand Seven Hundred Thirty-Two only) and interest Rs.17.51.447/- (Rupees
Seventeen Lakh Fifty One thousand Four hundred Forty Seven only) against the
import of Wheel Loaders through Mumbai Port vide Challans No. 60, 61, 62, 63, 140,
141, 142 & 143 dated 19.01.2022.

23. Legal provisions

i). As per section 46(1) of the Customs Act 1962, the importer of any goods, other
than goods intended for mransit or transshipment, shall make entry thereof by
presenting [elecivonically] [on the customs automated system] (o the proper
afficer a bill of entry for home consumption or warehousing [in such form and

manner as may be prescribed]:

ii).  As per section 46(4) of the Customs Act 1962, The importer while presenting a
bill of entry shall make and subscribe to a declaration as to the truth of the

contents of such bill of entry and shall, in support of such declaration, produce
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to the proper officer the inveice, if any, [and such other documents relating to

the imported goods as may be prescribed],

ifi).  As per section 111{m) of the Customs Act 1962, [any goods which do not
correspond in respect of value or in any other particular] with the entry made
under this Act or in the case of baggage with the declaration made under
section 77 [in respect thereof, or in the case of goods under transshipment, with
the declaration for transshipment referved to in the proviso to sub-section (1) of '

section 54]

iv).  As per section 28 of the Customs Act 1962,

(1) Where any [duty has not been levied or not paid or short-levied or short-paid]
or erroneously refunded, or any interest payable has not been paid, part-paid
or erronecusly refunded, for any reason other than the reasons of collusion or

any wilful mis-statement or suppression of facts,-

(@) s =
|

(4) Where any duty has not been [levied or not paid or has been shori-levied or
short-paid] or errancously refunded, or interest pavable has not been paid,

part-paid or erroneously refunded, by reason of,-
(a) collusion; or
(b) any wilful mis-statement; or
fc) suppression of facts,

by the importer or the exporter or the agent or employee of the imparter or
exporter, the proper officer shall, within five vears from the relevant date, serve
notice on the person chargeable with duty or interest which has not been [so
levied or not paid] or which has been so short-levied or short-paid or to whom the
refund has erroneously been made, requiring him to show cause why he should not

pay the amount specified in the notice.
As per section 2844 of the Customs Act, 1962,

1) Notwithstanding anything contained in any judgement, decree, order or
direction of any court, Appellate Tribunal or any authority or in any other provision of
this Act or the rules made thereunder, the person, who is liable to pav dutv in

accordance with the provisions of section 28, shall, in addition to such duty, be liahle

Pg. 12cf 38



FMNo.Gen/Adj/Comm/26%2022-Adjn
O dated 30.04,23

to pay interest, if any, at the rate fixed under sub-section (2), whether such payment is

made valuntarily or after determination of the duty under that section,

(2) Interest at such rate not below ten per cent, and not exceeding thirty-six per
cent. per annum, as the Central Government may, by notification in the Official
Gazette, fix, shall be paid by the person liable to pay duty in terms of section 28 and
such interest shall be calculated from the first day of the month succeeding the month
in which the duty ought to have been paid or from the date of such erroneous refund,

as the case may be, up to the date of payment of such duty.

v} As persection 112(a) af the Customs Act, 1962, Any person who, in relation to any
goods, does or omits o do any act which act or omission would render such goods
liable to confiscation under section 111, or abets the doing or omission of such an act,

shall be liable, -

(i) in the case of goods in respect of which any prohibition is in force under this
Act or any other law for the time being in force, to a penalty not exceeding the

value of the goods or five thousand rupees], whichever is the greater;

(i) in the case of dutiable goods, other than prohibited goods, subject to the
provisions of section 1144, 1o a penalty not exceeding ten per cent. of the duty

sought to be evaded or five thousand rupees, whichever is higher:

Provided that where such duty as determined under sub-section (8) of section 28
and the interest payable thereon under section 2844 is paid within thirty days
from the date of communication of the order of the proper officer determining such
duty, the amount of penalty liable to be paid by such person under this section

shall be twenty-five per cent of the penalty so determined.

vi  As per section 114 4 of the Customs Act, 1962, Where the duty has not been
levied or has been short-levied or the interest has not been charged or paid or has
been part paid or the duty or interest has been erroncously refunded by reason of
collusion or any willful mis-statement or suppression of facts, the person who is liable
to pay the duty or interest, as the case may be, as determined under (sub-section (8) of
section 28] shall wlso be liable to pay a penalty equal to the duty or interest so

determined

vii) As per Section I4AA of the Customs Act, 1962, I a person knowingly or
intentionally makes, signs or uses, or causes lo be made, signed or used, any
declaration, statement or decument which is false or incorrect in any material
particular; in the transaction of any business for the purposes of this Act, shall be

liable to a penalty not exceeding five times the value of goods.
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viii) The Finance Act, 2011 (Act No.08 of 2011) dated 08.04.2011 has introduced the
concept "Self-Assessment” of Customs duty with effect from 08.04.2011. The Central
Board of Excise and Customs has issued Cirewlar No. 17/ 2011- Customs dated
05.04.2011 regarding implementation of Self assessment in Customs, The relevant

portions of the said circular are given below;

"The Finance Bill, 2011 stipulates 'Self-Assessment' of Customs duty in respect af
imported and export goods by the importer or exporter, as the case may be, This means
that while the responsibilitv for assessment would be shified to the importer / exporier;
the Customs officers would have the power to verify such assessments and make

re-assessment, where warranted

“New Section 17 of the Customs Act, 1962 provides for self-assessment of duty on
imported and export goods hy the importer or exporter himself by filing a Bill of Entry
or Shipping Bill, as the case may be, in the electronic form (new Section 46 or 30). The
importer or exporter al the time of self-assessment will ensure that he declares the
correct classification, applicable rate of duty, value, and benefit of exemption
notifications claimed, if any, in respect of the imported / export goods while presenting

Bill of Entry or Shipping Bill "

ix) As per Section 17 of the Customs Act, 1962, an importer entering any imported
goods under Section 46, or an exporter entering any export goods under section 50,
shall, save as otherwise provided in section 85, self assess the duty. i any. leviable on

such goods

x) The Integrated Goods And Services Tax Act, 2017- Section 5(1): Subject to the
provisions of sub section (2), there shall be levied a tax called the integrated goods
and services tax on all inter-state supplies of goods or services or hoth except on the
supply of alcoholic liguor for human consumption on the value determined under
section 13 of the central goods and services tax act and at such rates not exceeding
40% as may be notified by the Government on the recommendations of the Council
and collected in such manner as may be prescribed and shall be paid by the taxable

person...

Provided that the imtegrated tax on goods imported into India shall be levied
and collected in accordance with the provisions of Section 3 of the Customs Tariff Act,
1975 on the value as determined under the said Act at the point when duties of

Customs are levied on the said goods under Section 12 of the Customs Act, 1962,

Pg. 14 of 38




FNo.Gen/ Adj/Comm/269/2022-Adin
010 dated 30.04.23

24. M/s Ultratech Cements Limited has subscribed to a declaration as to the
truthfulness of the contents of the Bills of Entry in terms of Section 46(4) of the
Customs Act, 1962 in respect of their Bills of Entry. As per Section 111(m) of the
Customs Act, 1962, any goods which do not correspond in respect of value or in any
other particular with the entry made under Customs Act, 1962 are liable for
confiscation under the said section, In this case as discussed supra, the importer has
resorted to misclassification of the imported Wheel Loaders in a residual entry in the
Custom Tarift’ Schedule rather than in the specific entry in the Schedule in order to
avall benefit of paying reduced duty. Post implementation of Self assessment by
suitable changes to Sections 17, 18, 46 and 50 of the Customs Act, 1962, the
responsibility and onus lay with the importer to make true and correct declarations in
respect of all the goods imported by them. The importer is responsible for making true
and correct declarations regarding the description and nature of the import goods. its
quantity, value, classificaion, applicable rate of duty, benefits of exemption

notification claimed, 1f any, etc while presenting the Bill of Entry.

25, The investigations revealed that M/s Ultratech Cements Limited deliberately
and intentionally misdeclared the imported Wheel Loaders under the CTH 8429 5900
for availing ineligible benefit of notification 69/2011 dated 29.07.2011 as amended
which has resulted in huge loss of revenue to the Government, Though the importer
had filed the Bills of Entry by self declaring to the correctness of the details mentioned
therein, evidences indicated that the importer has deliberately not declared according
to the actual nature of the goods. Admittedly, the importer has resorted to clear the
goods by declaring the impugned Wheel Loaders in the residual entry rather than in
the specific entry denoting the "Wheel Loaders' and thereby assessed to lower rate of

duties.

26. Reading together of the descriptions given under the headings 8429 5100 and
X419 5900 rogether with the explanatory notes indicate that the impugned Wheel
Loaders fall under the category of "Front End Shovel Loaders' under CTH 8429 5100
rather than n the residual entry of "other' under CTH 8429 5900, In the impugned
case, representative of the mmporter Shri Kumar Purushottam in his statements
recorded under Section 108 of the Customs Act, 1962 have endorsed that the goods
imported by them are Wheel Loaders which are capable of doing the exactly the same
function as described in the explanatory notes of the Chapter heading 8429 5100.
Hence it appears that the declared classification of 8429 5900 of the imported goods i.e
the residual entry ‘other' is liable to be rejected since the same is contrary to the very
nature of the impugned goods and also to the General Rules for the Interpretation of
the First Schedule of the Customs Tanff Act. 1975 (as amended) and the General

Explanatory Notes of the Chapter heading 8429 and should be re-classified under CTH

Fg. 15 0f 38



F o Gend AdjiCommi2692022-Adn

O10 dated 3000423
8420 5100 as it represent the exact nature and matches with the explanatory notes and
descriptions given thercin, Accordingly the benefit of Notification 692011 dated
29.07.2011 as amended availed by the importer for the concessional rate of duties is
liable to be rejected and standard rate of Customs duty at 7.5 % ad valorem should be
demanded in accordance with the provisions of Section 28(4) along with applicable
interest under the provisions of Section 28AA of the Customs Act, 1962 from the
importer in respect of the Bills of Entry as detailed in Annexure-A having a total
assessahle value of Rs,10.43.46,982/«(Rupees Ten Crore Forty Three Lakh Forty Six
Thousand Nine Hundred Eighty Two only} .

27.  In view of the aforementioned facts, it appears that the importer. M/s Ultratech
Cements Limited had willfully mis-declared the imported Wheel Loaders and therehy
evaded applicable Customs duty on the imported goods. The importer have admitted
the true nature and tariff heading of the imported goods in his statement recorded
under Section 108 of the Customs Act. 1962, It is evident from the admissions made
by the importer that they were well aware of the functions/working of the imported
Wheel Loaders. The importer has imported 03 Nos. of Wheel Loaders of Model
Licbherr L 580, Caterpillar 988 K & Caterpillar 9721 vide Bills of Entry No. 8179960
dated 13.01.2017. 8858178 dated 11.03.2017 & 6539487 dated 26.03.2018 through
Mumbai port from US and China and declared them under the correct CTH 84295100,
thus it is evident that they are well aware of the correct CTH i.e. 84295100, Moreover,
it was the responsibility of the importer that he declares at the time of self-assessment
the correct classification, applicable rate of duty, value, and benefit of exemption
notifications claimed, if any, in respect of the imported goods while presenting Bill of
Entry. Hence, it appears that the importer had suppressed the true nature of the
imported Wheel Loaders and thereby willfully mis-stated the CTH in order to avail the
lower rate of Customs duty. Thus it appears that the impugned imports satisfy the
ingredients of Section 28(4) of the Customs Act, 1962 for invoking extended period of
limitation. Tt further appears that importer is also liable to pay duty in accordance with
the provisions of Section 28 along with applicable interest under the provisions of

Section 28AA of the Customs Act. 1962.

28. Hence it appears that the above acts of omission and commission on the part of
the importer have rendered the Wheel Loaders imported by M/s. Ultratech Cements
Limited having a total assessable value of Rs. 10,43 46.982/-(Rupees Ten Crore
Forty-Three Lakh Forty-Six Thousand Nine Hundred Eighty-Two only) liable for
confiscation under Section 111{m) of the Customs Act. 1962 and the importer M/s
Ultratech Cements Limited is liable to penalty under Section 114A of the Customs
Act, 1962.
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29. It is apparent that the importer was well aware of the true nature and function of
the imported Wheel Loaders; but mis-declared the same in order to avail the benefit of
lower rate of Customs duty. Moreover, it was the responsibility of the importer that he
declares al the time of self-assessment the correct classification, applicable rate of
duty, value, and benefit of exemption notifications claimed, if any, in respect of the
imported goods while presenting Bills of Entry. Thus it appears that the importer, M/s
Uliratech Cements Limited had intentionally and premeditatedly signed and used
various documents such as the Bills of Entry containing false or incorrect in material
particular with respect to the CTH, which were filed for the purpose of clearance of the
imported goods and thus liable for penalty under Section 114 AA of the Customs Act,

1962.

30. Therefore, M/s Ultratech Cements Limited, having their registered office at A
Wing, Ahura Centre, 1" Floor, Mahakali Caves Road, Andheri{East), Mumbai 400093
having [EC No. 0304009547, was called upon to show cause to the Commissioner of
Customs(Import-1). New Customs House, Mumbai, the adjudicating authonty in this

case, within thirty days from the date of receipt of the notice as to why:

& The declared classification of 8429 3900 of the Wheel Loaders
imported vide 04 nos. of Bills of Entry (as per Annexure-A) should not

be rejected and re-determined under CTH 8429 5100.

b. The already availed benefit of lower rate of basic Customs duty as per
Serial N0.577 of Notification No.69/2011 dated 29.07.2011 (as
amended) in respect of the Wheel Loaders imported vide the impugned
Bill of Entry as listed in Annexure-A to the show cause notice should

not be rejected and should be reassessed BCD (@7.5%.

c. The imported goods having a total assessable value of Rs.
Rs.10.43.46.982/-(Rupees Ten Crore Forty-Three Lakh Forty-Six
Thousand Nine Hundred Eighty-Two only) cleared by the importer
through 04 nos, of Bills of Entry as given in Annexure-A to this show
cause notice should not be reassessed in accordance with the actual
classification of 8429 5100 and the differenual duty of Rs.91,13,732/-
should not be demanded on such reclassification under Section 28(4) of
the Customs Act,1962 along with applicable interest under Section

28AA of the Customs Act,1962.
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d. The 4(four) consignment imported against Bills of Entry listed in
Annexure-A to this show cause notice having a total assessable value of
Rs.104346982/-(Rupees Ten Crore Forly Three Lakh Forty Six Ning
Hundred Eighty Two only) should not be held liable to confiscation

under Section 111(m) of the Customs Act.1962.

€. Penalty should not be imposed on Mis Ultratech Cements Limited

under Section 114A/1124 of the Customs Act, 1962

f. Penalty should not be imposed on M/s Ultratech Cements Limited

under Section 114AA of the Customs Act, 1962

us

The already paid amount of Rs.1,08,65,180/- (One Crove Eight Lakh
Sixty-Five Thousand One Hundred and Eighty only) (Rs.
91.13,732/-duty + Rs.17.51.447 interest) vide TR6 Challan No. 60, 61,
62 63, 140, 141, 142 & 143 dated 19.01.2022 should not be

1

appropriated against the above said liabilitics.

PERSONAL HEARING AND SUBMISSIONS OF THE NOTICEE

31. A personal hearing was granted to noticee on 14.11.2022 vide letter dated 31.10.2022,
Shri Kumar Puroshottam, General Manager-Central Procurcment Cell, M/s Ultratech
cements Limited attended the hearing and requested for 15 days adjournment. Another
opportunity of personal hearing was granted on 29.11.2022 vide letter dated 14.11.22. On
this day, a written submission dated 29.11.2022 submitted by Shri Kumar Puroshottam,
General Manager. Further another opportunity of personal hearing was granted on 02.02.23,
in response to it, noticee submitted final written submission dated 15.02.23 and requested to

decide the case on merit.

32. Written submission

iy That the imported goods are "Wheel Loaders' as evident from the product catalogue.
Therefore, the imported goods are not covered by name and description by Tariff Ttem
8429 5100 as Front End Shovel Loader. Hence, the imported goods being "Wheel
Loaders' are correctly classifiable under Tariff Item 8429 5900, That 'Wheel Loader’ and
'Shovel Loader' are two distinet and different equipment. The Wheel Loaders are used in

mines. The main function of these machines is handling and not transport .
i) That SCN proposes a demand of differential BCD with respect to four bills of entry

filed during the period from 08.12,18 to 27.08.21 by invoking an extended period of

limitation under Section 28(4) of the Customs Act, 1962 on the ground of
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mis-classification. That the extended period 1s not invokable since no mis-declaration wrt
description and value has been alleged in the SCN. Noticee does not possess the
sophisticated technical knowledge of such heavy duty capital goods, they almost always
classify them as per the declarations of the Supplier. Therefore, no mala fide intention or
mens rea to evade duty can be attributable to the noticee. The allegation is limited to the
correct classification of the imported goods namely *wheel Loader” which is a matter of
legal mterpretation and bona fide belief. The Noticee relied upon Cosmic Dye Chemical
and Gammon India Ltd,CCE, Aurangabad Vs. Bajaj Auto Limited, Orissa Bridge &
Construction Corp. Vs. CCE, Bhubaneshwar, Lovely Food Industries Vs. CCE,
Jalla Industries Vs. CCE, Rivaa Textile Inds. Ltd. Vs. CCE, Vaspar Concepts (P)
Ltd. Vs. CCE, GV Exim Vs. CC, National Radio and Electronics Company Vs. CCE,
KMS Medisurgi Vs. CC, Sirthai Superware India Ltd. Vs. CC, Natraj Stationery
Products Vs. CCE, Komal Trading Co. Vs. CC. Automark Technologies Vs CCE,
Singh Brothers Vs. CCE, Steelcast Ltd. Vs. CCE, P.T. Education & Training
Services Lid. Vs, CCE, K.K. Appachan Vs. CCE and Pratibha Processors Vs, UOI -
1996. Since the demand of duty against the Noticees is not sustainable, the question of
levy of any interest under Section 28 AA would not arise

iti)  That the capital goods imported are highly sophisticated and technical, the noticee
has limited knowledge of such heavy duty capital goods. Hence, the goods are classified
on the basis of the information and documents provided by the Supplier viz., invoice.
COO ete. It is submitted that there was never any malafide intention on the part of the
noticee to evade payment of duty. Hence. the imported goods cannot be liable to
confiscation under Section 111(m) and relied upon Lewek Altair Vs. CC and CC Vs.
Maruti Udyog, Allseas Marine Contractors S.A. Vs, CC, Sutures India Vs. CC, Kirti
Sales Corpn. Vs. CC, Shree Ganesh International Vs. CCE and Bussa Overseas &
Properties Vs. C.L. Mahar.

tv)  That there has been ne suppression or mis- classification by the noticee as they were
under bona fide belief that the goods were rightly classifiable under Tariff Item 8429 5900
of the Customs Tariff. Therefore no penalty is imposable in matters of classification and
interpretation and relied upon Cement Marketing Co. of India Vs. Assistant
Commissioner of Sales Tax and Hindustan Steel Vs. State of Orissa, Sutures India Vs.
CC. Sirthai Superware India Vs.CC, Raghav Industrial Vs. CC, Kohler India Vs.
CC,Akbar Badruddin Jiwani Vs.Collector of Customs, CCE Vs. Balakrishna
Industries, CC Vs, Videomax Electronics, Anand Nishikawa Vs, CCE. Aban Lloyd
Offshore Vs. CC,Tamil Nadu Housing Board Vs. CCE, CCE Vs. Chemphar Drugs &
Liniments, CC Vs. Kamal Kapoor, CC Vs. Surbhit Impex Pvt. Ltd., Bahar Agrochem
& Feeds Vs. CCE and Ghanshyam Metal Udyog Vs. CC,
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v}  That penalty under Section H4AA is not sustainable as the noticees have not made
any declaration. statement or document which is false or incorrect in any material particular

in classifying the imported goods and relied upon Lewek Altair Shipping.

vi)  That the SCN is valid in absence of an appeal against the Out of Charge Order of
Bills of entry and relied upon Priya Blue Industries Vs. CC(Preventive) and CCE,
Kanpur Vs Flock (India), ITC Limited Vs. CCE, Kolkata, Vittesse Export Tmport Vs.
CC (EP), Mumbai, Ashok Khetrapal Vs.CC, Jamnagar, CC, Cochin Vs. Arvind
Export and Neelkanth Polymers Vs. CC, Kandla.

DISCUSSION AND FINDINGS

33.  The case involves only one noticee i.g, M/s. Ultratech Cements Limited. I have
carefully gone through the case records, the noticee’s reply and his written submissions

made during the course of personal hearmgs.

34. Issues for determination: The noticee has made his verbal and written
submission under the following headings which can be treated as the issues before me for

determination:

a. Whether the SCN is invalid in absence of an appeal against the Out of

Charge Order/Assessment Order?

b. Whether the declared classification of the subject goods under CTH
%429 5900 should be rejected and should be re-determined under CTH
9470 51007 Also whether the availed benefit of lower rate of basic
customs duty as per Serial No.577 of Notification No.69/2011 dated

15.07.2011 (as amended) should be rejected?

C. Whether the subject goods imported against subject (04 Bills of Entry
having a total assessable value of Rs.10,43,46,982/- should be held

liable to confiscation under Section 111(m) of the Customs Act, 19627

d. Whether the penalty should be imposed on the importer under Section

112(a) /114A of the Custorns Act, 19627

€. Whether penalty should be imposed on the imperter under Scetion

114 AA of the Customs Act, 19627

15. The SCN is invalid in absence of an appeal against the out of charge

order/assessment order.
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35.1 Noticee argued that the said Bills of Entry were assessed by the proper officer;
therefore before issuing the notice, the department should have challenged the out of
charge order/assessment order by way of appeal and relied upon the following case laws:
(i) Priva Blue Industries Vs. CC(Preventive)®

(i) CCE, Kanpur Vs Flock (India)®,

(iii) ITC Limited Vs. CCE, Kolkata’,

(iv) Vittesse Export Import Vs. CC (EP). Mumbai®,

(v) Ashok Khetrapal Vs.CC, Jamnagar’,

(vi) CC.Cochin Vs. Arvind Export"

(vii) Neelkanth Polymers Vs, CC, Kandla".

35.2 I find that a notice can be issued after the assessment of the bill of entry without
appeal in the ‘Out of Charge Order/Assessment Order.” if something adverse is found
during the investigation of the goods. In this regard, | reproduce hereinbelow section 28

and Section 124 of the Customs Act, 1962 at the relevant time:

“Section 28 Notice for payment of duties. interest, etc. - (1) When any duty has not been
levied or has been short-levied or ervoneously refunded, or when any interest payvable has
nat been paid, part paid or ervoneously refunded, the proper officer may,-

(a) in the case of any import made by any individual for his personal use or by
Government or by any educational, research or charitable institution or hospital, within

ane vear;
(b) in any other case, within six months,

from the relevant daie, serve notice on the person chargeable with the duty or interes
which has not been levied or charged or which has been so short- levied or part paid or
to whom the refund has ervoneously been made, requiring him to show cause why he

should not pay the amount specified in the notice.
For the purpases of sub-section (1), the expression "relevant date’ means,

(a) in case where duty is not levied, or interest is not charged, the date on which the

proper officer makes an order for the clearance aof the goods,

* Priva Blue Industries Vs, CC{Preventive) reported at 2004 (172) ELT 145(3C)

¥ CCE, Kanpur Vs Flock (India) reported at 2000( 120} ELT 285(S¢C)

"ITC Limited Vs: CCE, Kolkata reported at 2019-VIL-32-SC-CU

* Vinesse Expon Impont Vs, CC (EP), Mumbai reponied at 2008 (224) ELT 241 (Tri. -Mumbai)
¥ Ashok Khetrapal Va.CC, Jamnagar reporied at 2014 (304) ELT 408 (Tri-Abmedabad)

W eC, Cochin Vs, Arvind Expon reporied m 2000 (130) ELT 534 (Tn, LK)

" Meelkanth Polymers Vs, CC, Kandla reported st 2008 (907 RLT 188 (Tr. -Ahmd.J.
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(h) in a case where duty is provisionally assessed under Section 18, the date of adjustment

of duty after the final assessment thereof;
(e) in a case where duty or interest has been erroneously refunded, the date of refund,
(d) in any other case, the date of payment of duty or interest.”

Section 124. Issue of show cause notice before confiscation of goods, elc. -
No order confiscating any goods or imposing any penalty on any person shall be made

under this Chapter unless the owner of the goods or such person -

(a) is wiven a notice in writing informing him of the grounds on which it is proposed to

confiscate the goods or to impose a penalty;

(b) is given an opportunity of making a represeniation in wrifing within such reasonable
time as may be specified in the notice against the grounds of confiscation or imposition of

penalty mentioned therein; and
{c} is given a reasonable opportunity of being heard (n the matter .

Provided that the notice referred to in clause (a) and the representation referred to in

clause (b) mav, at the request of the person concerned be oral.”

353  On perusal of Section 124 above, it 15 very much clear that a notice under Section
124 can be issued to the owner of the goods informing him in writing the grounds on
which it is proposad to confiscate the goods or to impose & penalty and also 1 find that in
Section 124, no condition has been prescribed which links the issuance ol notice in any
way with the assessment of the goods. Therefore, it may be presumed that a notice under
Section 124 of the Act can be issued before assessment, after asscssment and also when
the goods are provisionally assessed. On perusal of Section 28 above, it can be said that a
notice under Section 28 of the Act for payment of Customs duties not levied can be issued
subsequent to the clearance under Section 47 of the Act. Also. T find that in Section 28 no
condition has been prescribed that a notice can be issued only after appeal of ‘asscssment
order” or 'Out of Charge order'. Further, in this regard, I rely upon the case laws of

Commr. of Cus, vs. 8.V, Technologies'? and UOI v. Jain Shudh Vanaspati'

35.4  Hon'ble Tribunal in the case of $.V. Technologics Pvt. Ltd.(supra) has held:

w6 We have considered the arguments by Learned DR and perused the records. The shor?
point to be decided is whether the First Appellate Authority was corrvect in holding that
the lower authority cannot raise a demand under Section 28 of the Customs Act without

first challenging the assessment done in the bill of entry relving on the judgment of Priva

* Commr of Cux. C. Bx. & S.T., Hyderabad-1l v3. S.V. Technologies Pyt 1d.-2013 (A ELT 1631 (Tr, - Hyd )
+UO1 Vs Jain Shudh Vanaspau-1996 (86) E.L.T. 460 (5.C)
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Blue (supra) and Flock India (supra). We find that the judgment of Priva Blue and Flock
India of the Hon ble Apex Court are on the point of refund claim by the assessee without
challenging the assessment order in the bill of entry. The present case is different. It is a
case where after assessment and clearance of the goods is completed by issue of order
under Section 47 of the Customs Act, 1962, within the normal period of limitation, the
Deputy Commissioner has raised a demand under Section 28. While raising the demand
he issued a show cause notice proposing re-classification of the imported goods and gave
an opportunity to the respondent to present their case and considered their submissions.
Thereafier, he confirmed the demand. The First Appellate Authority also agrees with the
re-classification done by the Deputy Commissioner on merits. He, however, held that the
Deputy Commissioner again raised the demand without first challenging or asking the
Commissioner to review his own assessment of the bill of entry. This is not the ratio laid
down by the Hon'ble Apex Court in the case of Priva Blue (supra) or Flock India (supra),
Cases pertaining to issue of demand under Section 28 after clearance of the case under
Section are covered by the judgment of the Hon 'ble Apex Court in the case of Jain Shudh
Vanaspati Ltd., (supra) which clearly held that a demand can be raised under Section 28

even after clearance of the case under Section 47"

35.6  Honble Supreme Court in the case of Jain Shudh Vanaspati (supra) at para 5
and 6 has held:

"3t is patent that a show cause notice under the provisions of Section 28 for payment
of Customs duties not levied or short-levied or ervoneously refunded can be issued only
subsegquent to the clearance under Section 47 of the concerned goods. Further, Section 28
provides time limits for the issuance of the show cause notice thereunder commencing
from the “relevant date”; “relevant date’ is defined by sub-section (3) of Section 28 for
the purpose of Section 28 to be the date on which the order for clearance of the goods has
been made in a case where duty has not been levied; which is to say that the date upon
which the permissible period begins to run is the date of the order under Section 47. The
High Court was, therefore, in errar in coming to the conclusion that no show cause notice
wnder Section 28 could have been issued until and unless the order under Section 47 had
been first revised under Section 130,

6. The case of the appellants in the show cause notices is that the stainless steel
containers in which the said oil was imported were banned, that the stainless steel
containers were deliberately camouflaged by painting them to resemble mild steel
containers, and that this was done with a view to enabling their clearance. A clearance
order under Section 47 obtained by fraudulent means such as this (if it, in fact, ke sa)
cannot debar the issuance of a show-cause notice for confiscation of goods under Section

1247
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348.% The two prominent case laws; Priya Blue (supra) and Flock India (supra)
relied upon by the noticee already distinguished in the case of 8.V. Technologies Pvt.
Ltd.(supra) as discussed above. [ find that the other 5 case laws are on similar lines and

therefore not applicable to the present case and hence not being discussed in detail.

15.8 Therefore, in view of the above, I find that a demand notice under Section 28 and
Section 124 of the Act can be issucd without appealing the "assessment order” and/or ‘oul

ol charge order’ respectively made under Sections 17 & 47 of the Act.

36. Whether the declared classification of the subject goods under CTH
8429 5900 should be rejected and should be re-determined under CTH
8429 51007 Also whether the availed benefit of lower rate of basic
customs duty as per Serial No. 577 of Notification No0.69/2011 dated
20.07.2011 (as amended) should be rejected?

36.1 The noticee had imported the following 3 models of machines- Komatsu Wheel
Loader Model No. WA480-6A, Komatsu Wheel Loader Model No. WAG00-6R and
Komatsu Wheel Loader Model No. WA470-6A-vide subject 4 Bills of Entry as shown m
Annexure-A to the SCN and classified them in CTH 84295900. The noticee availed the
benefit of concessional rate of BCD under Notification no. 692011 datad 29.07.2011, 5r.

No, 577 (as amended) as goods were imported from Japan,

36.2 The noticee argued that the imported goods are Whee] Loaders and the same is
evident from the product catalogue. Further added that the imported goods arc not
covered by name and description by Tariff Ttem 84295100 as Front End Shovel Loader.
Hence. the imported goods being "Wheel Loaders’ are correctly classifiable under Tantf
ltem 84295900. They classified the subject goods on the basis of shipping documents,
invoice. Bill of Lading and CEPA Certificate as given by the supplier. Mis. Komatsu Lid
Japan (Supplier) is the manufacturer and worldwide supplier of the subject goods, The
Wheel Loaders are used in eaptive consumption in mining activities. The main function
of these machines is handling and not transport. That 'Wheel Loader' and ‘Shovel Loader’

are two distinct and different equipments .

363 Letusnow go through the HSN note of the Chapter Heading 8429 :

8429 Self-propelled bulldozers, angle dozers, graders, levellers, scrapers,
mechanical shovels, excavators, shovel loaders, tamping machines
and road rollers
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- Bulldozers and angle dozers

- Mechanical shovels, excavators and shovel loaders

84295100 - - Front-end shovel loaders
84295200 - - Machinery with a 360 degrees Revolving Superstructure
84295900 -~ Other

The heading covers a number of earth digging, excavating or compacting machines which
are explicitly cited in the heading and which have in common the fact that they are all

self-propelled.
) Bulldozers and angle dozers: -
(B) E—

(Il Self-propelled shovel loaders: These are wheeled or crawler machines with a
front mounted bucket which pick up material through motion of the machine, transport

and discharge it.

Some "shovel-loaders" are able to dig into the soil. This is achieved as the bucket,
when in the horizontal position, is capable of being lowered below the level of the

wheels or tracks.
(11 e

The heading also covers self propelled shovel loaders having an articulated arm with a

bucket mounted on the rear’

36.4 From the HSN note, I find that the CTH 84295100 denotes the “Front end
Shovel Loaders” and CTH 84295900 denotes “Other”. The explanatory note clearly
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defines the basic function and working of the Self propelled Shovel Loaders that these are
wheeled or crawler machines with a front mounted bucket which pick up material through
the motion of the machines. transport and discharge it. Further CTH 8429 5900 covers

'Other' machines in the category of 'Mechanical Shovels, excavators and Shovel Loaders'.
36.5 1 reproduce below the image of the said Wheel Loader model:
(IMAGE-T)

Komatsu Wheel Loader Model No. WA 480-6A (BE No 9172165 dated
8.12.2018)

(IMAGE-II)

Komatsu Wheel Loader Model No. WA600-6R (BE No 5597028 dated 08.11.2019 & BE
No 5210050 dated 2?._08.1[12] )
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(IMAGE-III)

Komatsu Wheel Loader Model No. WA 470-6A (BE No 5209329 dated 27.08.2021)

36.6 | find from the user manuals of the subject goods which has been submitted by
noticee dunng investigation that there are various models of the Wheel Loader like Komatsu
Wheel Loader Model No. WA480-6A, Komatsu Wheel Loader Model No. WA600-6R. and
Komatsu Wheel Loader Model No. WA470-6A. However the basic [unctioning and
mechanical features of these machines are the same. These are wheeled machines with a
bucket mounted at its front end. The bucket is attached to the machine with two hydraulic

arms to control the movement of the bucket. The bucket 15 used to pick up the material.

36.7 | further find from Wikipedia that a Loader is a heavy equipment machine used in
construction to move or load matenals such as soil, rock, sand, demolition debris, etc. into or
onto another type of machinery such as a dump truck, conveyor belt, feed-hopper, or railroad
car. A Loader is commonly used to move a stockpiled material from ground level and deposit
it into an awaiting dump truck or into an open trench excavation. A Wheel Loader is a type of
Loader, usually a 4 wheeled, tyre mounted and that has a front-mounted wide bucket or shovel
connected to the end of two booms (arms) to scoop up loose matenal from the ground, such as
dint, sand or gravel, and move it from one place to another without pushing the material across
the ground. A Wheel Loader or a Shovel Loader uses a controlled arm to put materials into a
dump truck, onto a conveyor belt or a feed hopper. The possible materials are asphalt,
demolition debris, dirt, feed, gravel, logs, raw nunerals, recycled material, rock, sand, wood
chips, etc. It is used for loading matenals into trucks and moving material in construction,
agriculture, or landscaping industries. I further rely on casc of Godrej & Bovee Mfg. Co
Ltd", where Hon'ble High Court of Rajasthan held that definition given in Wikipedia can

certainly be taken into consideration.

"Grodre) & Hoyee Mg, Co Lid Va CTO ARt =Evasion, Zone-1 Japur 20070353 ) EL T 279 (RAT)
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36.8 1 find from a statement dated 08.12.2021 of Shri Kumar Purushottam where he agreed
that Wheel Loaders can basically be described as wheeled machines with a front mounted
bucket which pick up material through motion of the machine and discharge into the body of
the other machine. Tt implies that Wheel Loader and Front End Shovel Loader arc the same n

specifications and features.

369 Further I find from the General Rule of Interpretation of the First Schedule of Import
Tariff which clearly states that the titles of Sections, Chapters and Subchapters are provided
for easc of reference only; for legal purposes. classification shall be determined according to
the terms of the headings and any relative Section or Chapter Notes. According lo GRI L. ifa
provision specifically and completely describes a product, then the product would be classified
in that provision rather than in general heading. Thus it implies that a product would be
classified in specific provision if provision completely describes a product. Thus as per
explanatory note, the CTH 84295100 'Front End Shovel Loader' covers wheeled or crawler
machines with a front mounted bucket which pick up material through the motion of the
machines. transport and discharge it. Thus the CTH 84295100 covers all the machines with
the same application and design like Wheel Loaders as the Wheel Loader is the most
generic term used for Front End Shovel Loaders. Tt is pertinent to mention that the
imported Wheel Loaders cannot be classified under the residual entry of Customs Tariff
Heading 84295900 which is mentioned as ~Other™ as Customs Tariff Heading 84293100
specifically covers Front End Shovel Loader and the same would be consistent with Rule | of
General Rules of interpretation of the First Schedule of Tmpart Tariff, Thus the application of
the General Rules of Interpretation read with the general explanatory note to CTH 8429

implies that the classification of subject goods shall be 84295100,

36.10 1 find that in the year 2017 & 2018, the noticee has imported 03 Nos. of Whee]
Loaders of Madel Licbherr L 380, Caterpillar 988 K & Caterpillar 972L vide Bills of Entry
No. 8179960 dated 13.01.2017, 8858178 dated 11.03.2017 & 6539487 dated 26.05.2018
through this port from USA and China and declared them under the correct CTH R4295100, as
the benefil of concessional rate of duty was not available for imports from USA and China.
The said Wheel Loaders of brand M/s. Liebherr and Ms. Caterpillar have the same
specifications and are capable of performing the same functions which are performed by the
Wheel Loaders ( subject goods) of M/s. Komatsu imported from Japan by the noticee. When
the noticee imported similar Wheel Loaders from Japan, the noticee resorted to
misclassification of the impugned Wheel Loaders under CTH 8429 5900 to avail concessional
rate of duty under the Notification 69/2011 dated 29.07.2011 as amended. Hence, on joming
the dots together. it becomes evident that the importer was well aware of the correct CTH of
the imported Front-End Showel Loaders. He was classifying them earlier under the correct
heading 84295100 when imported from USA &China(wherc concessional duty was not

available): but changed his practice on importing a similar machine from Japan (where
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concessional duty was available) and rusdeclared them under the generic term-Wheel

Loaders under CTH 84295900 only to avail improper duty benefit.

36.11  In view of the above discussion, I conclude that the imported Wheel Loaders can
basically be described as wheeled machines with a front mounted bucket which pick up
material through motion of the machine. transport and discharge it. Therefore subject goods
capable of doing the exact function as described in the Explanatory notes to Chapter Heading
84295100 and hence warrant classification under CTH 8429 5100 as Front End Shovel
Loaders; the specific classification for the said goods is available in the Tariff. It is evident
that the 1mporter was well aware of the specific functions and configurations of the imported
Wheel Loaders and the importer resorted to misclassification of the impugned Wheel Loaders
under CTH 8429 5900 to avail concessional rate of duty under the Notification 69/2011 dated
29.07.2011 as amended. It is also pertinent to note that the CTH 8429 5100 is not covered
under Notification 69/2011 dated 29.07.2011 as amended and as such concessional rate of
duty is not applicable to the Front End Shovel Loaders covered under CTH 8429 5100, when

imported from Japan.

36.12 1 further rely on the judgement of the Hon'ble Apex Court in the case of Bharat

Forge & Press Industries Private Limited '*;
"Classification of goods under residuary Entry - Criteria. -

Under a residuary entry only such goods are covered which cannot be brought under the
various specific entries in the tariff. In other words unless the Department can establish that
the gouvds in question can by no conceivable process of reasoning be brought under any of the

tariff items, vesort cannot be had to the residuary item.” (emphasis added)

36.13  Thus in view of the HSN explanatory note, Product manual, voluntary statement,
General Rules of Interpretation of the First Schedule of Import Tariff and classification of
similar goods from USA & China by the noticee: | arrive at the conclusion that the
declared classification of subject goods under CTH 84295900 is liable to be rejected and the

same is re-determined under CTH 84295100,

36.14 [ further reproduce below the relevant portion of Notification 69/2011 dated
29.07.2011. The said notification extends tariff concessions to specified goods when

imported into India from Japan,

"...exempts goods of the description as specified in column (3) of the Table appended
hereto and falling under the Chapter, Heading, Sub-heading or tariff item of the First
Schedule to the Customs Tariff Act, 1975 (51 of 1975) as specified in the corresponding

" Bharat Forge & Press Industries Private Limited v. CCE, 1990 (45) E.L.T. 525 (8.C.)
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entry in column (2) of the said Table, when imported into India from Japan, from so much
of the duty af customs Jeviable thereon as is in excess of the amount calculated at the rate

specified in the corresponding entyy i column (4 of the aforesaid Table... .. "

36.15  The said notification has been amended vide Notification No. 34/2018-Cus dated
27.03.2018. further amended vide Notification No. 10/2019-Cus dated 28.03.2019 and again
amended vide Notification No. 20/2021-Cus dated 30.03.2021 resulted in lower ratc in
percentage of Basic customs duty as 2.0% in the 2018 and 1.4% in the year 2019 and
further reduced it to 0% in the year 2021. The goods covered under Notification 63/2011 dated

29 ¢7.2011 as amended along with their respective CTH are reproduced below:

TABLE-I
T
Sl CTH Description | BCD Rate in percentage (unless otherwise
No. specified) as amended vide below

mentioned Notification No.

- - MNotification Wotification Natification
No.  34/2018 | No. 10/2019 | No. 2072021
dated dated dated

27.03.2018 28.03.2019 30.03.2021

576 | 842840 to §42940 All goods

Ly
i

84295200 to 84331110 | All goods | 2.0 1.4 0

36.16 I find that the Notification 69/2011 dated 20.07.2011 as amended docs not cover the
CTH 8429 5100 which is the specific CTH of Front End Shovel Loaders. Consequently, the
sesessment of concessional rate of Customs duty in respect of the said imports as per serial
number 577 of Notification No.69/2011 dated 29.07.2011 as amended, is liable to be rejected
as it is not applicable to goods falling under the Customs TarifT heading of 8429 5100. Thus
the subject goods falling under the Customs tariff heading of 8429 5100 attracts basic customs

duty (. 7.5% ad valorem.

36.17 The differential duty liability has been quantified and is enclosed as Annexure-A to

the SCN. The differential duty arising out of the misclassification of CTH amounts to Rs,
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91.13.732/~. I find that during the course of investigation, the noticee had paid entire
differential duty amounting to Rs. 91,13,732/- and interest Rs. 17,51, 448/- against the import
of subject goods vide Challans No. 60, 61, 62, 63, 140, 141, 142 & 143 dated 19.01,2022.

37. Whether the subject goods imported against 04 Bills of Entry having a total
assessable value of Rs.10,43,46,982/- should be held liable to confiscation under
Section 111(m) of the Customs Act.1962?

37.1 Noticee argued that the subject goods are classified on the basis of the information and
documents provided by the Supplier viz., invoice. COO etc. That there was never any
malafide intention on the part of the noticee to evade payment of duty and relied upon the

following case laws:

(i) Lewek Altair Shipping Pvt Ltd Vs. CC'S,

(ii) CC Vs Maruti Udyog Ltd",

(iii) Allseas Marine Contractors S.A. Vs, CC™,

(iv) Sutures India Vs. CC",

(v) Kirti Sales Corpn. Vs. CC™,

(vi) Shree Ganesh International Vs, CCE*

(vii) Bussa Overseas & Properties Vs, C.L. Mahar.*

37.2  Hon’ble Tribunal in case of Lewek Altair Shipping Pvt Ltd(supra), held that the
Customs Tariff Heading indicated in the Bill of Entry is only a self assessment by the
appellant as per his understanding which is subject to re-assessment by the officers if
necessary, Therefore, an assessee. not being an expert in the Customs law can claim a wrong
tariff or an ineligible exemption notification and such claim does not make his goods liable to
confiscation. Hon’ble Tribunal in case of Maruti Udyog Lid(supra) observed that once all
the required details of the goods imported are given, the party cannot be held guilty of
mis-declaration only for the reason they put forward an untenable claim for exemption from
duty. The present case is different from the above two cases as the importer is a big
Corporate regularly importing such goods and was well aware of the correct CTH of the
imported Front-End Shovel Loaders. He was classifying them earlier under the correct
heading 84295100 when imported from USA &China(where concessional duty was not

available);but changed his practice on importing a similar machine from Japan (where

' Lewek Altair Shipping Pyt Lid Vi, CC-2019 (366) ELT 318 (Tri.-Hyd.)

0 Vs, Marag Udvos Lid - 2002 (141) ELT 192 Tr-Del)

¥ Allseas Marine Contractors $.A. Vs, CC-2011 (272) ELT 619 (Tri-Del )

" Sutures India Vs CC-2009 (245) ELT 596 (Tri.-Bang)

™ Kini Sales Corpn. Vs, CC - 2008 (232) ELT 151 (Tri-Del).

I Shree Ganesh Tnternational Vs, CCE - 2004 (1743 ELT 171 (Tri-Del)

“ Hussa Overseas & Propenies Vs C.L. Mahar, ACC-2004 (163) ELT 304 (Hom.)

Pg. 31 of 38




ENo, GenAdjComm:269/2022-Adjn
010 dated 30.04.23
concessional duty was available) and misdeclared them under the generic term-Wheel
Loaders under CTH 84295000 only to avail improper duty benefit, The intention to evade
duty and wilful misdeclaration is cstablished from the change in practice. Further Maruti
Udyvog Led(supra) casc is of the year 2002 when the self assessment was not implemented in
the Customs. The present case belongs to the self assessment regime, For the reasons
mentioned above, both these case laws of Lewek Altair Shipping Pvt Ltd(supra) and
Maruti Udyog Ltd(supra) do not apply to this case. After discussing the above 2 case laws, 1
find that the other 5 case laws relied upon by the noticee are on simtilar lines and thercfore not

applicable to the present case and hence not being discussed in detail.

373 1 find that the noticee has subseribed to a declaration as to the truthfulness of the
contents of the Bills of Entry in terms of Section 46(4) of the Customs Act, 1962 in respect of
subject 04 Bills of Entry. As discussed supra, the noticee with full intention to evade duty
had resorted Lo misclassification of the subject goods in a residual entry in the Custom Tariff
Schedule rather than in the specific entry in the Schedule , where he was classifying similar
goods earlier. Thus I conclude that the subject goods are liable for confiscation under

Section 111{m) of the Customs Act, 1962.
38.1 Whether the demand under Section 28(4) of the Act is sustainable?

38.1.1 Noticee argued that an extended period of limitation cannot be invoked under
Section 28(4) of the Customs Act, 1962 and areued that allegation is limited to the correct
classification of the imported goods namely “Wheel Loader” which is a matter of legal

interpretation and bona fide belief. The Noticee relied upon the following case laws:

(i) Cosmic Dye Chemical Vs. CCE, Bombay-1995%

(i) Gammon India Ltd Vs. CCE.",

(iiiy CCE, Aurangabad Vs. Bajaj Auto Limited™,

(iv) Orissa Bridge & Construction Corp. Vs. CCE, Bhubaneshwar?,
v) Lovely Food Industries Vs. CCE,

(vi} Jalla Industries Vs, CCE™,

(vii) Rivaa Textile Inds. Ltd. Vs, CCE®,

(viii) Vaspar Concepts (P) Ltd. Vs. CCE",

(ix) GV Exim Vs. CCY,

(x) National Radio and Electronics Company Vs. CCEY®,

2 Cagmic Dye Chemical Vs, CCE, Bombay-1995 (75) ELT. 721 {8.C.)

2* Sammon India Lid. ¥s. CCE - 2002 {146) ELT 173 (Trl. Mum)

# CCF, Aurangabad Vs, Bajaj Auto Limited - 2040 (260) ELT 17 (3C)

% (rissa Bridge & Construction Corp, Vs, CCE, Bhubaneshwar — 2011 {264) ELT 14 (3C)
27 Lgvely Food Industries Vs, CCE - 2006 (195) ELT 90 (Tri.)

26 1a)la Tndustries Vs, CCE - 2000 (117) ELT 429 (Tri.)

I Rivaa Textile Tnds. Lid, Vs CCE -20060197) ELT $55 (Tri.)

3 Ygspar Concents (P) Ltd. Vs, COE-23006(| 99) ELT 710 (Ti)

3Gy Fxim Vs OO = 2003 (160) ELT %00

32 Natiane] Radio and Elsctronics Compaiy Vs, CCE 2000 (119 ELT 746 (Tr1)
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(xi) KMS Medisurgi Vs. CCY,

(xii) Sirthai Superware India Ltd. Vs. CC*,

(xiii) Natraj Stationery Products Vs. CCE®,

(xiv) Komal Trading Co. Vs. CC™,

(x¥) Automark Technologies Vs CCEY,

(xvi) Singh Brothers Vs. CCE™,

(xvii) Steelcast Ltd. Vs. CCE",

(xviii) P.T. Education & Training Services Ltd. Vs. CCE*",

(xix) K.K.Appachan Vs. CCE* and Pratibha Processors Vs. UOI - 1996*,

38.1.2 [ note that if there is non- levy of duty, short levy or short payment by reason of
collusion or any wilful mis-statement or suppression of facts by the importer or employee of

the importer, Section 28 (4) of the Customs Act, 1962 shall be applicable.

38.1.3 The Hon'ble SC in the case of Cosmic Dye Chemical(supra) observed that so far as
fraud and collusion are concerned, it is evident that the requisite intent, i.e, intent to evade
duty is built into these very words. So far as mis-statement or suppression of facts are
concerned, they are clearly qualified by the word “wilful” preceding the words “mis-statement
or suppression of facts” which means with mtent to evade duty. The Hon’ble Tribunal in the
case Gammon India Ltd(supra) took cognizance of the carlier judgments in which it was
held that the delay between the knowledge of the Department and the issue of show cause
notice was fatal to the argument that there was suppression. As already discussed above, the
present case is different [rom the above two cases as the importer is a big Corporate regularly
importing such poods and was well aware of the correct CTH of the imported Front-End
Shovel Loaders. He was classifying them earlier under the correct heading 84295100 when
imported from USA &China(where concessional duty was not available);but changed his
practice on importing a similar machine from Japan (where concessional duty was available)
and misdeclared them under the generic term-Wheel Loaders under CTH 84295900 only to
avall improper duty benefit. The intention to evade duty and wilful misdeclaration is
established clearly from the noticee’s action to change the practice of classification. Had DRI
not received intelligence to this effect, the evasion of customs duty would have gone
unnoticed. Many times, the bills of entry of large corporates go in facilitation mode during
assessment/examination at the customs port where it is difficult to catch the deviation. The

noticee  has admitted the true nature and tariff heading of the imported goods in his statement

K MS Medisurgi Vs, CC-2022-VIL-358-( Tri-MUM)

M Sirthai Superware [ndia Led. Vs, CC - 2019 (10) TMI 460 - {Tri- MUM)
i Matra) Stattonery Products Vs, CCE - 2017 {348) ELT 568 (T)

;_15 Foomal Trading Co. Vs, CC - 2014 (301 ELT 306 {T)

* Autoimark Technologies Vs CCE-2019 (370) ELT 1232 (Tri. - Mumbai)
*® Singh Brothers Vs, CCE-2009 (14) 5TR 552

* Sreeleast Led. Vs, CCE-2009 (14) 5TR 129

R, Education & Traiming Services Lod, Ve, CCE-2009 (14) STR 34
MK Appichan Ve, CCE-ZO07 (T) 3TR 230

* Prathibha Processors Vs 10T - 1996 (B8 ELT 12
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recorded under Section 108 of the Customs Acl, 1962. Moreover, in this case after completion
of investigation in the case, the SCN has been issued under section 28(4) of the Customs Act,
1962. There is mo delay between the knowledge of the Department and the issue of show
cause notice. For the reasons mentioned above, both these case laws of Cosmic Dye
Chemicals(supra) and Gammon India Ltd(supra) do not apply to this case. After
discussing the above 2 case laws, 1 find that the other 17 case laws relied upon by the noticee
are on similar lines, where the facts are different {intention to evade duty 1is missing) and

therefore not applicable to the present case and hence not being discussed in detail.

38.1.4 In view of the above, I conclude that the noticee had suppressed the true nature af
the imported goods and thereby willfully mis-stated the CTH in order to avail the lower rate
of Customs duty. Thus the impugned imports satisfy the ingredients of Section 28(4) of the

Custorms Act, 1962 for invoking extended period of limitation.

38.2 Whether the penalty should be imposed on the importer under Section
112(a) /114A of the Customs Act, 19627

38.2.1 Noticee argued that there has been no suppression or mis- classification by the
noticee as they were under bona fide belief that the soods were rightly classifiable under
Tariff Ttem 8429 5900. Therefore no penalty is imposable in maticrs of classification and

interpretation and relied upon the following case laws:

(i) Cement Marketing Co. of India Ltd Vs. Assistant Commissioner of Sales Tax*
(i) Hindustan Steel Ltd Vs, State of Orissa™,

(iii) Sutures India Vs, CC*¥,

(iv) Sirthai Superware India Vs.CC*,

(v) Raghav Industrial Vs. CC",

(vi) Kohler India Vs. CC*,

(vii) Akbar Badruddin Jiwani Vs.Collector of Customs*,

{viii} CCE Vs. Balakrishna Industries™,

(ix) CC Vs. Videomax Electronies®,

# Cement Marketing Co, of India Ltd Va. Assistant Commissicner of Sales Tax - 1980 (4) ELT 283 (8C)
4 trindustan Sreel Ltd. Ve, State of Orissa - 1978 (2) ELT (§ 159} (5C)

8 gurures India Vs, CC - 2006 {245) ELT 596

25 girpna; Superware India Vs, CC-2019 (10) TMI 460-(Tri- ML)

47 Raghav Industrial Vs, CC-2019-TIOL-255%-(Tri-DEL)

48 probler Tndia Vs, CO-2017 (1) Th1 S84« (Tri- DEL)

48 aenar Badriddin Tiwans Vs Collector of Customs - 19890 (47 ELT |61

50 e E Ve, Balakrishoe Industries - 2006 (200 ELT 325 (50)

B ¢ Vs Videomax Electronics 2011 (264) ELT 0466
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(x) Anand Nishikawa Vs, CCE®,

(xi) Aban Lloyd Offshore Vs. CC¥,

(xii) Tamil Nadu Housing Board Vs. CCE¥,
(xiii) CCE Vs. Chemphar Drugs & Liniments™,
(xiv) CC Vs. Kamal Kapoor™,

(xv) CC Vs. Surbhit Impex Pvt. Ltd.”,

(xvi) Bahar Agrochem & Feeds Vs. CCE™,
(xvii) Ghanshyam Metal Udyeg Vs. CC™.

38.2.2 The question that arose in the case of Cement Marketing Co. of India Ltd(supra)
is whether the Assistant Commissioner of Sales Tax was right in imposing penalty on the
assessee for not showing the amount of freight as forming part of the taxable turnover in its
returns. The Hon'ble SC held that the assessee could not be said to have filed "false’ retumns
when it did not include the amount of [reight in the taxable turnover shown in the retums and
the Assistant Commissioner of Sales Tax was not justified in imposing penalty on the
assessee. Penalty cannot be imposed when assessee raises a bona fide contention. In the case
of Hindustan Steel Ltd(supra), Hon’'ble Supreme Court held that when there 15 a techmical
or venial breach of the provisions of the Act or where the breach flows from a bona fide beliefl
then no case for imposing penalty was made out. As already discussed above, the present
case is different from the above two cases as the importer is a big Corporate regularly
importing such goods and was well aware of the correct CTH of the imported Front-End
Shovel Loaders. He was classifyving them earlier under the correct headimg 84295100 when
imported from USA &China(where concessional duty was not available);but changed his
practice on importing a similar machine from Japan (where concessional duty was available)
and misdeclared them under the generic term-Wheel Loaders under CTH 84295900 only to
avail improper duty benefit. The intention to evade duty and wilful misdeclaration is
established clearly from the noticee’s action to change the practice of classification. Had
DRI not received mtelligence to this effect, the evasion of customs duty would have gone
unnoticed. Many times, the bills of entry of large corporates go in facilitation mode during
assessment/examination at the customs port where it is difficult to catch the deviation.The
noticee  has also admitted the true nature and tariff heading of the imported goods in his
statement recorded under Section 108 of the Customs Act, 1962 . Thus the present case is not

a case of bonafide belief arising out of independent opinion but a cool calculated design by

52 anand Nishikawa Vs, CCE-(2003) 7 SCC 740

# aban Lloyd Offshore Vs, ©C - 2006 (200) ELT 370 (5C)

* Tamil Nadu Housing Board Vs, OCE - 1994 (74) ELT 9 (3C)

* CCE Vs Chemphar Drugs & Liniments - 1989 (407 ELT 276 (80)
00 Vs Kamal Kapoor - 2007 (216) ELT 21 (P & H)

¥ 0C Vs Surbhit Impex Py Lid-2012 (286} ELT 500 (Bom.}

* Hahar Agrochem & Feeds Vs, CCE, Pune-2012 (277) ELT 382

* Ghanshvam Metal Udyop Vs, CC-2008 (229) ELT. 631 (Tri. ~Ahmd.)
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the noticee to evade customs duty and benefit from it. Hence, the present case is di flerent

from the 17 cases listed above relied upon by the noticee.

38.2.3 Thus. the noticee by his various acts of omission and commission discussed above Is
liable for penalty under section 112(a) of the Act for improper importation of goods, Since the
improper importation of goods has also resulted in short levy of customs duty of around Rs.91
lakhs, they are also found to be liable for penalty under section 114A of the Act. I note that
both the penaltics are mutually exclusive. Thus the noticee is liable to penalty under Section
1144 of the Customs Act, 1962, T find that during the course of investigation. the noticee had

paid the entire differential duty amounting to Rs, 91 13.732/- and interest Rs. 17,51.448/-.

39, Whether penalty should be imposed on the importer under Section 114AA of
the Customs Act, 19627

39.1  Noticee argued that penalty under Section [14AA is not sustamable as the noticess
have not made any declaration, statement or document which is false or incorrect in any
material particular in classifying the imported goods and relied upon Lewek Altair Shipping

Pvt Ltd{supra).

302  The Hon'ble Tribunal had observed in the case of Lewek Altair Shipping Pvt
Ltd(supra) that claiming an incorrect classification or the benefit of an ineligible exemption
notification does not amount to making a false or incorrect statement; it being not an incorrect
description of goods or their value but only a claim made by asscssee, Thus, even if the
appellant makes a wrong classification or claims ineligible exemption, he will not be liable to

penalty under Section 114AA of Customs Act, 1962,

30.3  As discussed above. in the present case. the notices was well aware of the true nature
and function of the imported Front-End Shovel Loader but mis-classified the same in order to
avail the benefit of lower rate of Customs duty, The noticee was classifying the subject goods
eatlier under the correct heading 84295100 when imported from USA &China (where
concessional duty was not available): but changed his practice on importing a similar
machine from Japan (where concessional duty was available) and misdeclared them under the
Wheel Loaders under CTH 84295900 only to avail improper duty benefit. Thus it is evident
that the noticee had intentionally and premeditatedly signed and used various documents such
as the Bills of Entry containing false or incarrect declarations particular with respect to the
CTH. to evade customs duty to the tune of Rs. 91 Lakhs. Thus the false declaration in the Bills
of Entry was not a matter of independent opinion but a cool calculated design by the notices
to evade customs duty and benefit from it. Therefore, I find that the noticee is liable for

penalty under Section 114AA of the Customs Act, 1962.
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ORDER

40.  Keeping the facts and circumstance of the case in mind, I decide to keep the fine and

penalty on the lower side. In view of the above, I pass the following order:

40.1  Treject the declared classification of the said goods under CTH 8429 5900 imported
vide 04 nos. of Bills of Entry (as per Annexure-A to the SCN) and re-determine it under

CTH 8429 5100.

40.2 I reject the availed benefit of lower rate of basic customs duty as per Serial No.577
of Notification No.69/2011 dated 29.07.2011 (as amended) in respect of the Wheel Loaders

imported vide the subject 04 Bills of Entry and order for their assessment without benefit of

lower rate of basic customs duty,

403 T confirm the demand and order for recovery of the differential duty of total
Rs.91,13,732/ (Rupees Ninety-One Lakh Thirteen Thousand Seven Hundred Thirty-Two
only) (as calculated and annexed as Annexure *A” to SCN in respect of the said Bills of Entry)
under the provisions of Section 28 of the Act along with applicable interest under section
28AA of the Act. | order for appropriation of the already paid amount of Rs.1,08,65,180/-
(One Crore Eight Lakh Sixty-Five Thousand One Hundred Eighty only) (Rs.
91,13,732/-duty + Rs.17,51,448 interest) vide TR6 Challans No. 60, 61, 62 63, 140, 141, 142

& 143 dated 19.01.2022 against the above said liabilities,

40.4 1 hold the goods imported under the said Bills of Entry with the total assessable value
of Rs. 10.43,46.982/<(Rupees Ten Crore Forty Three Lakh Forty Six Thousand Nine
Hundred Eighty Two only) liable for confiscation under the provisions of section 111(m) of
the Act. However, in lieu of confiscation, I impose a redemption fine of Rs. 15 lakhs (Rupees

Fifteen Lakh only) under Section 125 of the Act.

40.5 I impose a penalty equal to the short paid duty and interest upon M/s. Ultratech
Cements Limited under Section |14A of the Act, provided that where such duty and interest
is paid within thirty days from the date of the order of the proper officer determining such
duty. the amount of penalty liable to be paid under this section shall be twenty-five percent of
the duty or interest, as the case may be, so determined. The benefit of reduced penalty shall be
available subject 1o the condition that the amount of penalty so determined has also been paid

within the period of thirty days.

40.6 I impose a penalty of Rs. 30 lakhs (Rupees Thirty Lakh only) upon M/s.Ultratech

Cements Limited under the provisions of Section 114AA of the Act.
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41 This order is issued without prejudice to any other action that may be taken agamst the
noticees or persons or imported goods under the provisions of the Customs Act 1962, or any

other law for the time being in force in India.

Ja.04.23
( Vivek Pandey )

T AT (HT-)

Commissioner of Customs (Import-T),
CEER
New Custom House, Mumbai-01

To.

Mis, Ultratech Cements Limited(IEC No. 0304009347)
A Wing, Ahura Centre, 1 Floor, Mahakali Caves Road,

Andheri{East), Mumbai 400093,

Copy to:

| The Pr. Chicf Commissioner of Customs. Mumbai Zone-I. New Custom House,
Mumbai.

2 The Additional Director. Directorate of Revenue Intelligence. Jaipur Regional Unit, 8
& 9 Bhaghat Vatika-l, Civil Lines, Jaipur-302006

1 The ADG (CEIB). Central Economic Intelligence Bureau, Janpath Bhavan. B-wing,
6th Floor, New Delhi-110001.

4. The Deputy Commissioner of Customs, Group 3, New Custom House, Mumbar.

5. The Supdt/CHS, NCH, Mumibai — For Display on Notice Board.

6,  Office Copy,
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