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ORDER-IN-ORIGINAL

This copy is granted free of charge for the use of the person to whom it is issued.
An appeal against this order lies to the Regional Bench, Customs, Excise and
Service Tax Appellate Tribunal, Jai Centre, 4th & 5th Floor, 34 P. D'Mello Road,
Poona Street Masjid Bunder (East), Mumbai 400 009,

The appeal is required to be filed as provided in Rule 6 of the Customns (Appeals)
Rules, 1982 in form C.A.3 appended to said rules. The appeal should be in
quadruplicate and needs to be filed within 90 days and shall be accompanied by
Four copies of the order appealed against (at least one of which should be certified
copy). A crossed bank draft drawn in favour of the Assit. Registrar of the Bench of
the Tribunal on a branch of any nationalized bank located at a place where the bench
is situated for Rs. 1,000/-, Rs. 5,000/- or Rs. 10,000/ as applicable under Sub
Section (6) of the Section 129A of the Customs Act, 1962.

The appeal shall be presented in person to the Asstt. Registrar of the bench or an
Officer authorized in this behalf by him or sent by registered post addressed to the
Asstt. Registrar or such Officer.

Any person desirous of appealing against this decision or order shall pending the
appeal deposit seven and a half per cent of the duty demanded or the penalty levied
therein and produce proof of such payment along with the appeal failing which the
appeal is liable to be rejected for non-compliance with the provisions of Section
129E of the Customs Act, 1962,
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Sub: Second round of adjudication in respect of Show Cause Notice dated 11.07.2012°
issued vide F.No. DRI/MZU/BAnv-13 /20010-11/11250 by DRI, MZU to M/ Gopalji
Heavy Lifters & others regarding evasion of customs duty by undervaluation in the
import of "used cranes’ -regarding.

This is the second round of adjudication of the said SCN after the Hon'ble Tribunal vide
Order vide Order No. A/93798-23800/16/CB dated 15.11.2016* remanded back the 1st
OIO dated 04.09.2014 and ordered that “The lack thereof requires rectification by the
original authority for which purpose we set aside the impugred order. We direct thar the
matter be heard aqfresh with opportunity afforded 1o noticess forcross-examination of
deponents. The original authority & alvo directed fo bear in mind the specific acts of
omission and commission that hay been held to be outside the authority of lew. With these
directions, we allow the appeals by way of remand. "

Brief Facts of the case

2. Intelligence was gathered by the Directorate of Revenue [ntellience (DRI),
Mumbai Zonal Unit’ that several syndicates of crane importers were involved in evasion
of customs duty by undervaluing the said imports. The mtelligence also indicated that
importers were getting the import invoices prepared by working out the value of the crane
(@28 1o 40 per Kg. of the weight of the crane as against the actual transaction value of the
said cranes. In addition to the above, importers were also suppressing the freight charges
peid to the shipping line, The import invoices are prepared to show the value of the cranes
85 "on CIF basis” whereas the purchase was mostly on "FOB basis”, The said importers
were also getting the 'Bills of Lading’ prepared to show the freight as prepaid in collusion /
connivance with the Shipping Agents. Briefly stated, modus operandi was to evade
payment of duty on the cost as well as the freight component of the import value of the
cranes as the freight of the crane farmed a sizable chunk of the CIF value of the cranc. The
differential amount pertaining to the suppressed value and the freight component was being
remitted by the importers overseas through non banking channels; that the bills of entry for
clearance of the said crenes from Mumbai / Nhave Sheva port were filed by one Shri
Madan Lalwani' through M/s. M. Dharamdas & Co. (CHA 11/100).

3. One of the crane importers whose name figured in the above stated intelligence was
Mis. Gopalji Heavy Lifters’, (IEC No. 0305052101) having office at 17/18, Kashiram
Jamnadas Building, 5, P.D.Mello Road, Mumbai-400 009, Tt was gathered that the person
controlling the affairs of the company was Shri Jitesh Shankarlal Vador®, who was
operating from the aforesaid office of the company. It was also pathered that Shei Jitesh

i

' Alsn referred 1o as the SCN 1

* Also referred toas the Remand Order c‘-.’ll il '

' In shoet DRI ,.{3. [r,_,—' =y ”QF b&-d:.
¥ Also referred to as Moticee-4 g '\I? N.67.272
¥ Also referred to 0s imporier or Moticee-1 i Loy

* Aleo referred to ns Moticee-3 LS M‘\;ﬁiﬂ/
\“‘1*""1:- i

ST ot
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Shankarlal Vador has censed import of used crenes in the name of M/s Dhanlakshmi
Cranes’ (IEC No, 0307030237).

3.1 Acting on the sbove intelligence, investigations were initiated against major
importers of cranes figuring in the intelligence, including Mfs. Gopalji Heavy Lifters,
Mumbai.

3.2 The office premises of Mfs. Gopalji Heavy Lifters situated at 17/18, Kashiram
Jamnadas Building, 5, P.D Mello Road, Mumbai- 400 009 was searched in the presence of
independent panchas (witnesses) and Shri Jitesh Vador, During the conrse of search of the
above premuses, certain documents and a Central Processing Unit (CPLU) of a computer
were taken over under panchanama dated 19.11.2010.

4.1 Earlier, the residential and office premises of Shri. Madan Lalwani, who was
attending to clearance of cranes by filing bills of entry through M/s. M. Dharamdas & Co.
(CHA 11/100)] were searched. Large number of incriminating documents indicating
clearance of cranes undertaken om behalf of various importers were taken owver for
investigations under panchanama dated 21.10.2010. Blank cheques for huge amounts
izssued by various parties and cash amounting to 23,39,500/- were also taken over for
further investigations.

42  Likewise, the residential and office premises of Shri Brijesh Gala [who was
engaged in transfering money overseas through unofficial means (hawala) on behalf of
various crane importers] was also searched. During the course of search, incniminating
documents, Indian currency of Rs. 10,5 lakhs and foreign currency of 5,000 UK Pounds
{equivalent to Rs, 3.5 lakhs) were taken over under panchanama dated 21.10.2010.

43  The office premises of M/s. NMT Shipping Pvt. Ltd. (The Shipping lines which
had transported a few of the cranes imported by Mfs Gopalji Heavy Lifters from overseas
to India) at lst Fioor, laco House, Sir PM.Road, Fort, Mumbai- 400 001 was searched,
During the course of search, certain documents relating to imports and an external hard
disk of computer containing data, were recovered under panchanama dated 21.10.2010.

5. Statements of following persons were recorded on 21.10.2010 under the provisions
of section 108 of the Customs Act, 1962"

51 Slatement of Shn Madan Lalwani was recorded on 21102010, wherein he inter
alha stated as under:-

(1) somewhere in the year 19835, he started his own business in Customs clearing in
association with one Shri ¥ilram Janghiani, partner in Mfs M. Dharamdas & Co. (CHA
no. 11/100) started business of customs clearing:

T Alsa refessed 1o as Moticee-2
E Alsp referred to s the Act
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(i) hiz understanding with Shri Vikram Janghiant was that he (1.2, Madan} would bring
business nto the company and Vikram Janghiani would pay him 20% commission on

profits;
(i) from the year 1985, he was in to Customs clearance of imported goods;

(iv)  as regards his status in M/s. Dharamdas & Co., there are 3 different types of
accounts n the firm, namely: (a) account no. 1 all the import clearance work relating to
Mfs. LE. Industries: (b) account no 2-import clearance work of machinery, PTA,
second-hand cranes ete. (¢} account no 3 all export clearance related work. The aceount no.

2 was under his exclusive contral.

(v)  all the importers of cranes, intersct with him only, for the clearance of the cranes
imported by them;

(vi}  the cash amount of Rs. 23,39,500/- found in his residence, pentained to his business.

(vil} Shr Vikram Janghiani is not sware of the cash amount of Rs. 23,39 500/- as he
does not inform him about cash transactions, in connection with Customs clearance work:

(viii) he advises the importers that if price of the ‘erane’ is less than Rs. 40/- per kg. of its
weight, then Customs authorities will not accept it;

{ix)  most of the importers follow the bench mark and caleulate the value at the rate of
Rs. 40/- per kg, of the weight of the crene.

5.2 Statement of Shri Brijesh Manilal Gala was recorded on 21.10.2010 under the
provisions of Section 108 of the Act wherein he interalia stated that:

(i) after leaving college he had joined his father in the business of silverware ar 39741,
Dhanji Street, Hem Bhavan, Mumbai:

(il). since business at that time was not doing well they had started money transfer
business side by side; by money transfer, he meant that someone can pay them money in
Mumbai and have it collected in major metros; likewise money can be delivered in the
major metros and collected from them here at Mumbai;

(iii)  they get a commission of Rs. 300/- per lakh of such money transferred:

(iv)  after his father retired, the entire business of money transfer was handled by him
amly;

{v)  his business was conducted in his personal name i.e. 'Brijesh’; in this business, the
entire activity was on word of mouth and trust;

(vi) nodocumenis like formal receipt was either made or delivered;
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{vii) his daily turnover was not fixed; for example, on some days there was no money
transfer; that on some days the amount goes upto 4 to 50 lakhs;

{viii) he was at home in the moming when his residence was searched by DRI officers in
the presence of two wilnesses, that during the search, some documents were recovered,
which were taken over by the officers under a panchanama; copy of the panchanama was

given to him;

(ix}  afer completion of the search of his residence, he accompanied the officers to his
shop at 3941, Dhanji Street, that there also, the DRI officers conducted a search of the
shop premises;

k4] during the search, the officers found cash in Indian currency of Rs. 105 Lakhs,
GEP 5000 and certain tax invoices of different goods;

{xi) the same were also taken owver by the officers under & panchanama; copy of the
panchanama of the search of the shop was also given to him;

{xif) the Indian currency was his rolling cash in the business of money transfer, that the
foreign currency of GBP 5000 was recently obtained by him with a view to sell it on some
profit, say a profit of Rs. 0.50 per pound; some times, some people especially those who
make foreign trips require extra cagh; such people buy foreign corrency at a small

prerminm;

{aifi) tax invoices found in his shop relate to cheque discounting; he also does business in
cheque discounting;

(xiv) he had known Shri Mahesh Aggarwal of M/s. Avi Trexim and Shri Sanjay Soni of
Mz, B.S. Cranes very well;

(xv) all the above persons were in the business of import and sale [ hiring of cranes;
those persons had been transferring money through him in India as well as abroad;

(xvi)  whenever those persons wanted their cash money o be paid in India or abroad, they
sent the money to him; thereafter, as per their instructions, the money was remined and
delivered at the destination that they wanted;

(xvii) for transmitting money anywhere in the world, he had & contact by name of Pappu
bhai {(whom he addressed as "Uncle’) in Dubai; he had money transfer business with Pappu
bhai; whenever any person {including the above stated persong), wanted to send money
abroad, they sent the money in Indian rupees to him in his office; the rate of exchange and
his commission was decided on telephons; upon receipt of money and after deducting his
commission, he called up Pappu bhai and conveyed the details for remitting the money; the
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details namely bank sccount number, name of the party, name of the bank ete. were faxed
by hirn to Pappu bhat;

(xviii) thersafter, Pappu bhai transmitted the money as per those details; likewdise,
whenever any MNRI desired to receive the money in India, he handed over the money to
Pappu bhai in Dubai and on receipt of message from Pappu bhai, he delivered the money
hare in India at his office; he did not have the complete postal address of Pappu bhai; his
contact with Pappu bhai and entire business was conducted on phone; the telephone
number of Pappu bhai was 0097150 3846212,

5.3  Statement of Shn Anandkumar Manath, Director, Mss. N.M.T. Shipping Pvt. Ltd.
{NMT for short), Mumbai was recorded on 21.10.2010 under the provisions of Section 108
of the Act, 1962, wherein he interalia stated as under;-

(i) M/s NMT Shipping P.Lid, Mumbai were in the business of freight forwarding and
logistics. They specialise in ROVRO (Roll On and Rell Of) shipments. Their clients can be
broadly classified under the following categories:-

(a) car and vehicle manulaciurers,

(b) earth moving equipment buyvers'sellers,
{c) heavy lift equipment buyerssellers,

{d) aneclioneers,

(&) personal poods viz cars,

(f) various other containenzed shippers;

(if)  Some of their clients are referred ta them by their principals / other group offices,
while some are developed by their local team, Their duties include looking after the
shipments of the clients gencrated by them and alse any shipment consigned to them by
NMT offices worldwide;

{iii) A consignment booked by their counterpart abroad is released by them in India
after receipt of release instractions from the concerned offices;

{iv)  When the cargo is booked with their counterparts abroad, they issue & gate pass or
the necessary local documents which allows the cargo to be carted inside the terminal.
Onee the cargo is loaded, the load poat office issues the bill of lading on the basis of
instructions from the shipper. The terms of payment from the shipper are either FOB or
CIF. In cither case, the shipper or his representative gives the instructions for preparation of
the bill of lading. The consignee can also comment and have the changes requested;

(V) In case of FOB shipments, the bill of lading is given to the consignee after
collection of freight, whereas, in the case of CIF shipments, the bill of lading is handed
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over {o the shipper afier receipt of payment or in the alternative, deemed surrender and

relcase instructions arc sent by the overseas offices;

{vi})  As per the procedure followed on 'Freight collect shipments', they collect freight
locally and remit the same overseas while in case of Freight prepaid shipments', they

release cargo on the basis of release instructions received from the overseas office;

(vii} Since the freight to the final carrier is paid by the overseas offices, the freight

amount is remified overseas;

{viii) NMT India collects a local endorsement fee and requests the final carrier to release
the cargo in India on the basis of the above stated instructions. They were also paid 2.5%
of the freight charges for the services rendered by them:

{ix)  The cargo booking and leads are given by the consipnees, or shippers ar brokers.
After shipment, instructions are passed to the overseas offices whether the shipments are
freight collect or freight prepaid. In some cases, the shipper bears the freight, while in
some cases, the importer pays the freight. In some cases, the importer expresses his desire
to pay freight abroad in retwrn for a bill of lading indicating that the consignment is a
freight prepaid congignment. In such cases, the mmporter is asked to make the payment to
their Dubai Office, who in turn, raises invoices on such importers or shippers. The peyment
is then made by the importer o NMT LLC bank account in Dubai. For the sake of
convenience, the invoices are sometimes physically prepared in their Mumbai Office. On
receipt of payment confirmation from their Dubai office, they release the bill of Lading 1o
the concerned importer;

(x)  He has seen page numbers 192 and 193 in the box file marked 1 which was taken
over from their office. The document at page number 193 was the invoice raised by their
Dubai office to M/s RS Cranes in respect of 8 LUNA GT 160 crane shipped under Bill of
Leding dated 12.1.2008. The document at page number 192 contained two mails
exchanged between their Mumbai Office and Dubai Office. Ms BS Cranes wag the
importer of the crane reflected in the said invoice. M/s RS Crancs chose to make the
payment in Dubai in return for & bill of lading indicating the freight to be prepaid. On the
request of M/s RS Cranes, an invoice was raised in their Dubai Office with a request o
confirm receipt of the payment. On receipt of confirmation from their Dubai office, they
endorsed the bill of Iading for relesss of cargo from the shipping line;

(xi) He has seen page numbers 108 and 109 of the box file marked 1. The document at
page 109 was an invoice dated 28.2.2009 on M/s Appolo Cranes Pvt. Ltd for the shipment
of GODDWALD Crane under Bill of Lading dated 28.1.2009 while the mails at page 108
indicated that the invoice was sent from their Mumbai Office to their Dubai Office, who
contirmed receipt of AED 118000,

Pags & of 55




F.No. 5 - Adin-0 G WY 2002-15
OO daied 31072023

{xii) All the importers of cranes into [ndia, who had opted for freight at Dubai in the
manner explained by him abowve, were issued bills of lading by NMT India indicating the

freight to be pre -paid;

{x11i) As a shipping company, they freated their clients who had made the payment
abroad as 'pre-paid clients' and those clients, who had paid the same in India as freight
collect clients'.

5.4  Further statement of Shri Brijesh Gala was recorded on 25.10.2010 under the
provisions of Section 108 of the Act wherein he inter alia stated that

(i) In his stetement dated 21102010 {(which was shown to him) cerfain details were

not revealed by him;

(i)  He had done money transfer for many persons who were engaged in the business of

CTEMNEE;

(iii) he had made a list in hiz own handwriting of all such parties from the contact
details available in his cell phone number 98330 84450 (Nokia handset model N72);

(iv) He had also indicated the name of the person and the contact number as alsa the
approximate amount that he had transferred overseas for these parties;

{(v)  He wished to clarify that the amounts indicated by him were approximate amounts
stated by him from knowledge;

{vi)  He had not kept any records of the above stated money transfer, in his business no

such record was maintained and the entire business runs on trust and confidence;

(vii} Once the deal was confirmed, whatever paper / chit containing the details of money
transfer was prepared, it was immediately destroyed;

(viii) Pappu, mentioned in his statement dated 21.10.2010 was popularly referred as

"Lincle";

{ix) In fact, Pappu bhai was the Dubai counterpart of Akhil who was having & Full
Fledged Money Changer business in the name of A.N. Forex near GP(, Mumbai;

(x}  The contact details of Akhil were Office -22610799, 22665936, Mobile No.
W821798722, 9004706224,

(xi)  whenever any money was to be ransferred abroad, he checked the prevalent rate of
exchange from Akhil;

(xii)  After the rate was fixed he gave confirmation of certain amount to Akhil;
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(xiti) The Indian equivalent money, after retaining his commission, was handed over to
the persons of Akhil or was delivered by him as per instructions of Akhil;

{(xiv) Two persons of Akhil viz Babu (Cell Phone No. 98705 28211} and Asif (Cell
Phone Mo. 9821175848) generally came to his shop to collect the money from him; as per
ingtructions of Akhil, the details, where money was to be transferred, were conveved by
him to Akhil as well as to Pappu bhai oo cell phone numbers viz, Akhil (9821798722,
9004 706224) and Pappu (00571503846212);

(v} Likewise, he had another contact in Dubai by name of Ashok whose contact details
were Mobile No. 00971506269842 and fax 0097142352513;

(xvi) Ashok was an associate of Jeetu Patel who has a shop in Kamathipura, Mumbai.
The contact number of Jeetu Patel was 9664044577,

{xvil} For transferring money abroad, he also checked the prevalent rate of exchange with
Jeetu Patel;

{xviil) Generally, he settled the deal between the better rate quoted by either Akhil or Jeetu
Patel, in the cass of Joctu Patel, the detmls {1e the name of the benchiciary party, account
no, amount ete.,) where the money was o be transferred overseas, was forwarded by him
to Ashok at Dubai on his fax no. 0097142352513 through Aakashwani Communication
Center, Khara Kua, Zaveri Bazaar;

(xix) Jeetu Patel did not get into the hassles of transferring details once the amount and
rate was fixed with him;

{xx) Jeetn Patel wanted him to directly send the details to Ashok through fax and
confirm the delivery of the message o him (Jeetu Patel);

{xxi} Persons of Jeetu Patel used to collect the Indian equivalent money from him for the
business done through Jeetu Patel;

(xxii) His entire business of overseas money transfer was done by him with Pappu
(through Akhil) and with Ashok (through Jeetu Patel),

(xxiii) On 21.10.2010, he was scared 1o reveal the name of Alkhil and Jeetu Patel fearing
retaliation from them, howewver, after he reached home on 21,10.2010 and talked to his
parents and his wife, he was asked to close this business and extend full cooperation to the
department.

(xxiv) Accordingly, he decided to reveal all the details; the contact details given by him
above were all stated in his cell phone; he had transferred an amount of Rs. 2 crores
(approximately) abroad on behalf of Shri Jitesh Vador of M/s Gopalji Heavy Lifters.
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55 Both Shri Aquil Fruitwala and Shri Jeetu Patel. who were named by Brijesh Gala in
his above statements, were summoned and their statements were recorded under section
108 of the Act who confirmed the facts stated by Shri Brijesh Gala m his above
statements.

5.6  Further statement of Shri Madan Lalwani was recorded on 27.10.2010 under the
provisions of Section 108 of the Act wherein he inter alia provided the procedure that was
followed in his offics right from the stage of receipt of the job for clearance upto the stage
of final clearance/delivery of cargo along with the name of his employee (with details of
documentation handled by them) in following that procedure. Shri Madan Lalwani further
inter alis stated that

{i) In M/s Dharamdas & Co, there were approximately 18 employees who were under
himn 1.2, for account no. 2, as stated by him in his statement dated 21 10.2000;

(i)  In the entire activity of clearance work, he kept himself in the loop;
{iiiy Each and every staff gave him updates on daily basis;

(iv)  He regularly interacted with the parties on day to day besis pertaming to the above
clearances handled by them;

[v) All the clearances of the cranes covered by each and every job dockets which has
been taken over under panchanama dated 21.10.2000 or which had besn submitied in DRI
office, were handled under his direct supervision as part of the allocation of work under
account no.2, as clarified by him in hiz statement dated 21.10.2010.

6.1 Statement of Shri Jitesh Vador was recorded under section 108 of the Act 1962 on
12 112000 whersin he mter alia stated that-

{i) He joined his family buginess of hiring of cranes in the year 2000;

(ii) In the year 2005, after family partition, they floated a partnership firm viz. M/s
Gopalji Heavy Lifters;

(i) In this firm, there are five partners viz. Shri Shankarlal Vador (i.c. his father), Shri
Chhaganlal Vador (his uncte), Jitesh Vador, Rahul Vador (his brother), Gaurang Vador {his
cousin, son of Chhagan Vador);

(iv)  Hewas the managing partner of the firm;

V) The bank account of his firm was maintained at Mahanagar Cooperative bank Ltd,
Camac Bunder branch and RBS Bank, Mariman Point branch, HDFC bank, Crawiford
Market branch;
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(wi}  Inthe year 2005, the business of Gopaji Heavy Lifters was hiring of cranes;

(vii} Those cranes {15 in numbers) came into their possession as their share from the
family business which was partitioned, they also purchased some used cranes from the

local market;

(wiif) They imported their first crane in the name of Gopalji Heavy Lifters somewhere in
the beginning of the vear 2007,

{ix)  Two used Coles cranes were imported by them from M/s Crane and Equipment Ltd,
Jabel Aldi,

(x} Thereafter they had imported about 14 cranes;

{xi) Somewhere in the middle of the year 2007, flogted a partnership firm in the name
af ‘Dhanlakshmi Cranes’;

{xii) Inm that firm he himseclf, his daughter Dhwani, his mother-in-law Smt Preeti
Bhanushali and HUF of his father-in-law Shri Purushottam Bhanushali were pariners;

{xiii} M/s Dhanlakshmi Cranes was also managed by him; he had imported one Gottwald
AMEK crane from Malta in the name of that companry.

6.2  During the above statement, Shri Jitesh Vador wes shown a typed chart containing
the details of the used cranes which had been imporied in the name of his firms viz, M/s
Gopalji Heavy Lifters as well as M/s Dhanlakshmi Cranes. He was also shown a bunch of
job dockets of the clearing agent Mis M. Dharamdas & Co {CHA No 11/100) and was
informed that those job dockets contained documents pertaining to the import and
clearance of the cranes, details of which were mentioned in the typed chart. He was asked
to go through the documenis contained in the job dockets and compare the same with the
details mentioned in the typed chart to satisfy himself that the details were correctly
recorded, After satisfying himself, Shri Jitesh Vador interalia stated that the details were
correctly mentioned in the typed chart; that they had imported 15 cranes in the name of
Gopalji Heavy Lifters and 1 crane in the name of Dhanlakshmi Cranes; that in addition,
they had imported one Gottwald AME crane, the bill of entry for clearance of which was
filed through CHA Damani Shipping Pvt Lid; the said creme was mported by them
somewhere in May/ June 2010; the said crane was purchased by him on high sea sale basis
from Shri Sanjay Vijan of Ashtavinayak Cranes; one Krupp KME 6255 crane had been
imported by them from USA, they had filed a Bill of entry for clearance of the same
through CHA Mis M. Dharamdas & Co. {CHA No 11/100); the said crane was pending
clearance in docks.

6.3  During the above statement, Shri Jitesh Vador indicated the extent of under
valuation in respect of cranes imported by them and further stated that the cranes imported
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by them in the name of M/s Gopaljii Heavy Lifters as well as M/s Dhanlakshmi Cranes
were imported and cleared by them for hiring purpose only and not for trading; in M.
Dharamdas & Co. (CHA 11/100), he had always dealt with Madan Lalwani for the
clearance of the above cranes; that they were paying Madan Lalwam 5% of the value of the
cranes in addition 1o uswal service (agency charge) of 1 % &s his clearing charges; that Shri
Madan Lalwani was charging this amount for advising on the value to be declared in the
import invoice and for taking care of the Customs officers for smooth clearance of the
cranes imported by them; that earlier, he used to work out the value by multiplying the
weight of the crane with 25/~ 1o 28/-; that lately, the said value was worked out at the rate
of 40/- or 50 of the weight of the crane (i.e. depending on the condition and its vintage).

fr.d During the abowve statement, Shri Jitesh Vador submitted a chart (prepared in
his own handwriting) showing the undervaluation against each crane which was
imported by them and further stated that differential amounts were sent to the
overseas suppliers through Brijesh Gala who was into the business of money transfer;
that he nsed to contact Brijesh Gala on his mobile no. 9833084450 or on his telephone
oo, 23441826 for transferring the money abroad; that Brijesh Gala veed to quote the rate
at which he would accept the transfer; that upom agreement, the bank details of the
overseas supplier were telephonically communicated to Brijesh Gala and equivalent money
n Indian rupees including kis (Brijesh) commission was reached to him in advance; that all
the partners in both their firms have already reflected on the aspect of undervaluation; that
they all were aware that investigations into import of cranes were initiated by DRI in the
last month and beans were spilled by Shri Madan Lalwani and Brijesh Gala; that pending
guantification of the duty evaded and finalization of investigation, he was willing to make
& voluntary deposit of | erore.

; 2 During the investigation, M/s Gopalji Heavy Lifters made the following
voluntary duty payments favouring the Commissioner of Customs towards their
Custom duty Rability anising oot of import of cranes on understated values:

Table-1
Er Pay Order Mo. [ | Bank Amount{Rs) | Remarks
No. Chegue no,

Pay arder no. HDFC bank | 50,00.000¢- Drepoaited in e
I 112785  dated Crawford Market Government Teasury at
20002000 Branch. Mumbei Mew  Custom Houge,
Mumbai wvide THE-O
Challan dated

20112010
. Pay order no. The Muhanagar 50,00,000/- Deposited in the
[ 14900 deted Coop Bank Ltd, Government Teasury at
122010 Camas Bunder, Mew  Custom  House,
Mumbai Mumbai  vide TR-6
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Challan dated
28122010

Total 1,00,00,000/

B.1 Under letter FNo 526-Misc-21 72010 VA (Part) dated 21.01.2011, the Deputy
Commissioner of Customs, Appraising Group VA, New Custom House, Mumbai
forwarded a bill of ety no. 906400 dated 13.09.2010 filed by Mfs Gopalji Heavy Lifters
for clearance of a used Krupp KMEK 6275 crane on declared value of USD 5,35,000/- CIF.

B2 During the ongoing investipations, Shri Fitesh Vador had admitted that the aciual
transaction value of this crane wags USD 590,000/ CIE. Under letter of even number dated
28.01.2011, the Commissioner of Customs (Imports), New Custom House, Mumbai was
informed about the above facts with request for clearance of the aforesaid crane on
provisional basis.

83  The aforesaid Knpp KMEK 6275 crane covered under bill of entry no. 966400 dated
13.09.2010 was provizionally assessed to duty on the admitted valne of USD 5,90,000/-
CIF and duty of Rs. 67,27,903/- was paid by the importer. In addition, to safeguard the
interest of revenue a2 bank guarzntes of Rs. 2816000/ was furnished by the imporer

alongwith a Bond/Lepal Undertaking.

.1 Further statement of Shr Jitesh Vador was recorded under section 108 of the Act on
(05.07.2012 wherein he interalta stated that:

) He had earlier appeared in DRI office and given his statement in relation to cranes
imparted by him in the name of their partnership firms M/s Gopalji Heavy Lifters and M/s
Dhanlakshmi Cranes;

(i)  Admitting undervaluation In Import of those cranes, he had deposited an
amount of 1 crore tovwards his costoms duty liability;

(iii)  The facts stated by him in his statement dated 19.11.2010 were true; however, in his
statement, the extent of undervahuation admitted by him was not correct;

{iv)  Hedid not give the actual price of these cranes, as he was scared of arrest by DRI;

{v) His CHA Shri Madan Lalwam and a few importers of cranes were already arrested
by DRI;

{(vi) However, since then his conscisnce had been biting him; he did not want to hold
back any facts from DRI; he had appeared in DRI offiee to inform the correct prices an
which he had purchased those cranes from his overseas suppliers;

{(vit) He had imported 16 used cranes and one consignment of used accessories for a
Coles LT 120 Lattice Boom crane in the name of his firm M's Gopalji Heavy Lifters;
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{viii) The main unit of the Coles crane was not supplied by the supplier 61l date; the
aforeseid accessories were lying at his yard;

(ix)

{x)

He had also imponted one crane in the name of his firm M/s Dhanlakshmi Cranes;

On his request, a chart containing details of all the 18 cranes / accessories had

been given to him; he had mentioned the correct CIF price of each of the crane in the
chart and submitting the chart under his dated signatures;

{xi)

He had already deposited an Amount of 1 crore towards his duty lability in respect

of the aforesaid 18 consignments; that the above amount of 1 crore may be
appropriated against his duty liability in respect of the aforesaid 18 consignments.

0.2

During his above statement, Shri Jitesh Vador furnished actual wvalues of the
aforesaid 18 consignments imported by him. The said deteils are furnished below:

Table-2
INY PRICE Actual CIF
1 DESCRIFTION OF | CURR INVOICE
BE MO | BE DATE (FO B, price
Mo THE CRANE ENCY VALUE
C&F& CIF) admitied
Used Krupp 140GMT —
1 | 702404 | 25/082006 | Mobite Crane 1984 USD CIF HS000
165,000
Sr.Mo. G
LIsed Coles 3a/40 THC
Rough Terrain Crane usD
2 | 737390 | 1150007 LUsD C&F 27600
With Accessorics 55,0004-
| 989 Sr.Mo, IB6TS
Used Cobes 36040 TSC
Rovugh Terrain Crans uUsD
3 | TATAST | 11052007 i Lsh CaT 27600
With Accessonies 55,000/~
1980 Sr. Mo 40376
Llzed Dremag TC 400
Lamice Boom Mobile
- ELRC
d | TTHI93 | TRTANT Crane with [ ura ClF SG000
; 1,04 0000-
Arccessories 989
oL Mo, 29380525
Used Coles OCTAG
BOT0 Telescopic
Boom Hyd Mobile EURC
5 TRIE21 I LA 20T Eura CIF B0
Crane With 92 0004
Accessores Srio.,
E i
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792184

L252007

Used Coles T 30
Telescopic Boom Hyd
Mounted Crane With
Accegsories Sr.No,
20943

Euro

CLF

20000
36,0004

THI548

1892007

Used Coles T 30
Telescopic Beom Hyd
Moumted Crane With
Apcessories SrMao.
423218

CIF

EURO
36,000/~

20000

793627

L BM92007

Used Growe TMS 180
Telescopic Boom Hyd
Muounted Crane
With Accessories
Srlo.

56252

Eurn

CIF

EURD
zulul:}{.lll"

15000

193544

L B0 20T

Used P&H T 750

Teleseopre Boom Hyd
Mounted Crane With
Acceszories Sr.Mo,
41570

Euro

CIF

EURG
0, 0

504000

1o

793546

1892007

Used Coles T 300
Telescopic
Boum Hyd Mobile
Crane
With Accessories
Srlyo. 423577

Eurn

CIF

EURD
3?-':“:":}!"‘

15000

11

793553

LRA2007

Used Coles T 30
Telescopic Hyd
Moumted Crane
With Accessories
StNo. 33277

Eurn

CIF

ELRC
36,0004

20000

12

To4454

210N2007

TUzed Kata MK 140
Telescopic Boom Hyd
Mounted Crane with
Accessones SnMNo.
Ki021-20045

CiF

EURD
16, 300¢-

15000

To4434

2200972007

Used Accessories for
Coles LT 120 Lattice
Boom Mobile Crane

Euro

CIF

EURD
40,3514

19351
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Used Demag TC 1204
Conventional Lattice LsnD
Id | BI0400 | 13052008 LIED CIF 0000
Boom Maobile Crane o O, (-

with Accessones

Used Demag TC (200
Lattice usD
[5 | 868713 | 311/2008 _ LSO i1F A00000
Baom Mobile Crang 3. 50,0000

with Accessories

Old &Uzad
950573 S.H.Telescopic Boom
(ot Muobile Crane ELRCx
|6 280572010 Euro CIF SOE0000
underval Ciottwald 5.00,000¢-
ued) AME 306/83 with
Mo, 192032,
Sa6400
[provisio Uzed Krupp EME
wally 6275
17 | cleared | 1350972010 | All Terrain Crane with | TISD CIF F35044) . 'JI;FEI(DHJ.I'—
an Agcessories Sr.iNo. T
31.03.20 2002701
11}
Used Gottwald AMK
85- 63 Telescopic
Boom Hyd Mobile EURD
1§ | 792116 | 10922007 _ Euvro CIF 40000
Crane with B O00-

Accessories Sr.ho.

035663

9.3  Scrutiny of the above details revealed that except one nsed Gottwald AME 306/83
crang St.No. 182032, covered under bill of entry no. 950573 dated 28/05/2010, all the
aforesaid 17 consignments were cleared from Customs on understated values.

Summary of investigations
1.  From the foregoing investigations, it appears that a conspiracy wag hatched by Shri
Jitesh Vador (Managing partner of M/s Gopalji Heavy Lifters / M/s Dhanlakshmi Cranes),
Shri Madan Lalwani and others to defraud the Public revenuve by causing import of used
cranes by resocting (o frandulent means, which mmcluded inter alia mis-declaration of the
transaction valee of the cranes so imported, Pursuant to the said conspiracy, Shr Jitesh
Vador started importing cranes and clearing them from customs on the strength of
manipulated invoices showing highly understated value of the crane with the motive of
evading payment of appropriate custom duty. Shri Jitesh Vador caused import of a8 many

a5 15 used cranes and one consignment of used accessories of Coles LT 120 crane in the
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name of Ms Gopaljii Heavy Lifiers and cleared the seme on understated values. Shri Jitesh
Vador also cansed import of one used crane in the name of Mfs Dhanlakshini Cranes and
cleared the same by resoriing to undervalvation, He has remitted the differential value (1.e.
the difference between the actual value of the crane and the declared manipulated invoice
value) through unofficial channels (hawala) to the overseas suppliers.

RBedetermination of value of eranes under Customs Valuation Bules

11.1  From the investigations, it appears that the value of the 15 consignments {14 used
crenes and one consignment of used accessories of Coles LT 120 crane), imported and
cleared in the name of M/s Gopalji Heavy Lifters (details as per Annexure-A-1 to the
SCN) as well as the | vsed crane, imported and cleared in the name of M/ Dhanlakshmi
Craneg, (detmls as per Annexure-A-2 to the SCN) declared before Indian Customs, is not
the actual / true transaction valoe in terms of section 14{1) of the Customs Act, 1962 read
with provisions of Rule 4(1) of the Customs Valoation Rules, 1988 (for the period of
import upto 10.10.2007) or Rule 3(1) of the Customs Valuation Rules, 2007" (for the
period of import from 10.10.2007 onwards) (as the case may be ) for the following

FERSOMISE

fa) all the aforesaid consignments were imported by Shri Jitesh Vador and ¢leared from
Customs on the strength of bogus / manipulated invoices indicating grossly understated
price of the consignments, which did not represent the correct transaction value, as evident
from statermnents dated 19.11.2010 and 05.07.2012 of Shri Jitesh Vador.

{(b)  Shn Madan Lalwani (who had undertaken the job of clearance of the aforesaid
congignments from customs) in his statements dated 21.10.2010, 27.10.2010 and 2.11.2010
admitted that he got all the cranes cleared through customs on predetermined values
suggested by him on weight basis { 28 to 4VKg) being just above the scrap value during
those periods, rather than actual transaction valoe, This fact is evident from column no, 15
of Annexure A-1 to Annexure A- 3 to the SCN wherein ratio of declared value to weight is
mentioned and this price is sometimes even less than the serap value of steel when freight
element is deducted.

()  Bhri Jitesh Vador himself admitted deliberate undervaluation of the wused
crahes/accessories and procurement of bopus invoices from his overseas suppliers, in
support of such undervaluation. Shri Jitesh Vador admitted that the aforesaid 17
consignments imperted in the neme of his firms viz. Mis Gopalji Heavy Lifters / Ms
Dhanlakshmi Cranes were cleared fom Customs by resorting to undervaluation and also
fumished the actual value of transaction.

*In shert CVR 1928
B g short CWVR 2007
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(d}) Shri Jitesh Vador in his stetements sdmitted that he bed remitted differential
amounts (i.e. the differcnce between the actual value of cranes and the invoice value)
abroad through Brijesh Gala.

(e} shri Brijesh Gala in his stalement dated 25102010 admitted that he had transferred
money in hawala for Shn Jitesh Vador and that an amount of Rs 2 crores (approx) has been
gent abroad through non banking channels illegally (Hawala) on behall of Shr Jitesh
Vador.

() The Chartered Engincer's certificate (awvailable in the job dockets), issued at the
load port certifying technical specifications, make, present value, estimated FOB value of
a new machine in the vear of manufacture, eic. appears to be manipulated to suit the
price declared at the time of import, as the requirement is o indicate the actual FOB value

and not an estimated one,

Consequently, (f) the declared value of 4,94,.78,611/- CIF {Rupees four crore ninety four
lakhs seventy eight thousand six hundred and eleven only), in respect of the 15
consignments imported and cleared in the name of Mfs Gopalji Heavy Lifters (details as
per Annexure-A- 1 to the SCN) and (ii) the declared value of 22,62,000~ CIF (Rupees
twenty two lakhe and sixty two thousands), in respect of the 1 consignment imported and
cleared in the name of M/s Dhanlalcshmi Cranes (detmls as per Annéxure-A-2 1o the SCN)
appears to be liable for rejection in terms of the provisions of Section 14(1) of the Act read
with provisions of Rule 10 A of the CVE 1988 or Ruie 12 of the CVR 2007, as the case
may be.

11.2  Similarly, for the reasons cited above, the declared value of 1,52,78,750/- in respect
of & used Krupp KMK 6275 crane, sr. no. 62002701, imported and cleared under bill of
entry no. 966400 dated 13.09 2010, in the name of M/s Gopalji Heavy Lifters, {Details as
per Annexure-A-3 to the SCN) cannot be the transaction value thereof in terms of section
14({1) of the Customs Act, 1962 read with provisions of Rule 3(1) of the Customs Valuation
Rules, 2007 and merits to be rejected in terms of the provisions of Section 14(1) of the Act
read with provisions of Rule 12 of the CVR 2007;

12, In order to determine the value of the aforesaid used cranes, recourse had to be
made to the provisions of the Customs Valuation Rules, [988 (for the period of import
apto 10.10.2007) or the Customs Valuation Rules, 2007 (for the period of import from
10.10.2007 onwards). In the instant case, the investigations as detailed above reveals a
planned conspiracy to evade customs duty in an organized manner, where the importer and
the Custom House agent colluded to defraud the revenue by mis-declaring the value of the
"used cranes". However, during the course of investigations, Shri Jitesh Vador admitted the
actual transaction values in respect of all the 17 consignments. In respect of the above 17
consignmenis imported and cleared in the name of M/s Gopalji Heavy Lifters / M/s
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Dhanlakshmi Cranes (details as per Annexure-A-1 (o Annexure-A-3 to the SCN) the CIF
values admitted by the importer are more or less seme as the vales of these crancs
ascertained during the investigations. During investigations, the market values of these
cranes were ascertgined on the basis of statements of vanious importers recorded in the
case. On analysis of the inputs provided by these importers, it appears that the market value
of the used cranes depends upon the make, year of manufacture, lifting capacity, usage ete
of the cranes and that these cranes are generally sold in the range of 80,000/- to 1,20,000/-
per ton of lifting capacity, when they are more than 15-20 years old. Therefore, it is
proposed to accept the values admitted by the importer as the transaction values in terms of
section [4(1) of the Customs Act, 1962 read with provisions of Rule 4(1) of the Customs
Valuation Rules, 1988 (for the period of import up to 10.10.2007) or REule 3(1} of the
Customs Valuation Rules, 2007 (for the period of import of the said goods from
10.10.2007 onwards), as the case may be. Accordingly, the actual CIF values of these 17

consignments are as under:

(i) Importer: M/s Gopali Heavy Lifters

Table=3
Ik Admitied/
g DESCRIPTION | CURR PRICE 1
BENQ | BE DATE VLR e
L] OF THE CRAME | EMCY (FOR, VALUE |[Tramsactio
CE&FE CIF) i value
Uzed Krupp
140GMT
1 TO2404 | 25/08/2006 B8] CIF 65000 e
Muohile Crane 1984 1,65, 000/
Ao, GO0T
Lzed Coles 36/40
TEC Rough Terrain e
o
2 Ti739% 114150007 Cmne With UsD C&F 27600 55000
Accessories 1989 e
Sr.Mo. 38675
Used Coles 36540
TSC Rough Terrain £l
3 137457 L1AER200 Crane With UsSD C&F 27600
. 55,0004
Accessories 1939
SrMo. 40376
Uszed Damag TC
400 Lanice Boom
2 ELRD
4 T79303 1272007 | Mobite Crane with Furn CIF SAO0D
1,0, 000
Accessonics 1980
Br, Mo, 20380525
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THEE2]

TEAS2007

Used Coles
CCTAG 8070
Tebescopic Boom
Hyd Mobile Crane
With Accessorics
Br.Mo. 3T3EY

Euro

CIF

62000

EURO
92,000v-

792184

12192007

Used Coles T 30
Telescopic Boom
Hyd Mounted
Crane With
Acoessories Seo.
20903

Euro

CIF

20000

EURD
36, 000-

To3548

| RS20

Uzed Coles T 30
Telescopic Boom
Hyd Mounted
Crane With
Aecessories Sr.Mo.
423218

Eurs

CIF

20000

EURD
3, DO0v-

TO3627

1842007

Used Grove TMS
180 Telescopic
Boom Hyd
bounted Crane
With Accessories
SrMo. 56252

Eurn

CIF

[ 5000

EURD
20,000/~

T334

1892007

Used PEH T 750
Telegcopic Boom
Hyd Mounted
Crame With
Accessories Sr-Mo,
4L5T0

Fura

CIF

50000

EURO
60,000/~

o

TR3546

1BA2007

Used Coles T 300
Teleszopic
Boom Hyd Mobile
Crane
With Accessories
Sr.MNo, 423577

Eure

CIF

1500060

EURD
3?.':“:“1"'

11

793553

[ BIW200T

Used Coles T 30
Telescopic Hyd
Mounted Crane
With Accessorios
S, No. 33277

Euro

CIF

20000

EURO
34,000/
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Tleed Kato ™E 140
Telescopic Booin
Hyd Mounted EURD
12 | 794454 | 2144850007 v Buro CIF 1500
Crane with 16,500/~
Accessories Sr.MNo,
K -20049
Iised Accessories
for Coles LT 120
r Coles LT | EURO
13 | ToddEd | 2200002007 Lattice Euro LCIF 19351 PR
Boom Mohile ’
Crane
Ulsed Demag TC
1200
gigsoo | 13oszoos | oo | usp CIF so0000 | 2
d Latties Boom 4, 0 Oy -
Mobile Crane with
Apcessores
Used Demzag TC
i 200 Latbes Boom LISD
15 | BaB7T13 AT LAE008 ) ) 5D CIF 00000
Maobile Crane with 3,50 -
ACCESSOTes
Used Krupp KME
6275 All Terrain USD
16 | 966400 | 1372010 Crane with LIsD CIF F35000
5,90,000/-
Accessories SnND,
G202 701
(i} Importer: M/s Dhanlakshmi Cranes
Table-4
Admitted/T
A B/E AR DESCRIFTION OF | CURR NV NVOICTE Fle
Mo N THE {RANE ENCY PRICE VALUE |Transaction
valoe
ged Gotteald ARME
B5-03 Telescopds B
P FuRo
o[ 792i1ep 1192007 | Hyd Mobile Crane with| Euro [ 000 58,000/
Acoessories Sro,
033663
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13. Differential Duty Liability:

13.1 The duty leviable in respect of the above imports is computed on the basis of the
values re-determined as above. The comparative details of the duty leviable, duty paid at
the time of cleerance of the impugned cranes and the duty short paid on the said cranes, in
respect of the aforesaid imports are as under:

Table=5
Duty leviabl D aid at
Mame of the v " g ' Dty short
S On the re- The time of
ITmporting Paid Remarks
M. Determined Clearance
firm {in Hs.)
Value (in Rs) | (in Rs.)
1 1 3 4 5 [
W=z Gopalji Dictails a3 Per
1 229271955 | 151,721,434/ 77,54, 7610
Heavy Lifiers Annexure- A-1 to the SCHN
Pl
i 15,58,683/ 7,084,492/ #,50,191/ S B TR
F Dhanlakshmi 28,683/ AT L= wall, ot i e S
Crames
/s Goaplji
Heawvy Lifters Deatnils as Per “Annexise-
3 67,27, 203 67.27.903/- Hil
{Live ATt the SCN™
consignment)
Todal 512.13,781 2216, 08.829/- a6, 04,952/

i4.  From the evidences gathered during investigations, as discussed above and legal
position, as discussed above, it appears inter alia as under that:-

(i) A eriminal conspiracy was hatched by Shri Jitesh Vador (Managing pariner, M/s
Gopalji Heavy Lifters / M/s Dhanlakshmi Cranes), Shri Madan Lalwani and others
unknown to defrand the Government of India of its legitimate revenue by causing import
of used cranes by resorting to fraudulent means, which included mis-declaration of the

transaction value of the cranes so imported;

(i)  Pursusnt to the said conspiracy, Shri Jitesh Vador started importing used crancs and
clearing them from customs on the strength of manipulated invoices showing highly
understated value of the crane with the motive of evading payment of appropriate custom
duty.;

(iiify Upon arrival of the cranes imported in the name of his firm viz. M/s Gopalji Heavy
Lifters / M/s Dhanlakshmi Cranes, Shri Jitesh Vador arranged for filing of bills of eniry for
clearance of the said cranes through Shri Madan Lalbwani, who was operating under the
CHA (Custom House Agent) licence of CHA M/s M. Dharamdas & Co, (CHA No.
117100, the facts admitted by Shri Madan Lalwani in his statement dated 21.10.201(;
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(iv)  Manipulated import invoices/documents and false declarations were submitted by
Shri Jitesh Vador in respect of cranes imporied in the name of M/s Gopalji Heavy Lifters/
M5 Dhanlakshmi Cranes o hoodwink the customs authorities; that the cranes covered
under the bills of eniry so filed got assessed to lower duty on the basis of suppressed value,
which were declared in the manipulated invoices and the declarations submitted under the

respective bills of entry;

{(¥) In the snid manner, 15 consignments (14 used cranes and one consignment of
accessories) were imported and cleared in the name of M/fs Gopalji Heavy Lifters (Details
as per Annexure-A-1 to the SCN) and one used crane (Details as per Annexure-A-2 to
the SCN) was imported and cleared in the name of M/s Dhanlakshmi Cranes;

(vi) As a part of continuing conspiracy, as aforesaid, one more crane viz. used Krupp
EME 6275 crane (Details as per Annexure-A-3 to the SCN) was imported by Shri Jitesh
Vador in the name of M/s Gopalji Heavy Lifters, This crane was pending clearance at
Mumbai port when action against the importer was initiated on 19.11.2010. As the
importer admitted undervalvation in respect of this crane, the ssme was cleared
provisionally by the Customs authorities on payment of duty on the admitted values and on
furnishing of bank gunrantes’ bond:

(vii) During the mvestigations, while admitting that he had mis-declared the transaction
values of the aforesaid cranes while seeking their clearance from Mumbai port, Shri Jitesh
Vador fumished the actual transaction values of the aforesgid 17 consignments (16 nsed
cranes and one consignment of accessories) imported in the name of his parmership firms
viz. M/s Gopalji Heavy Lifters’ M/s Dhanlakshmi Cranes:

{viif) For the reasons cited in detail in foregoing paras, (i) the declared value of Rs.
4,94,78.611/- CIF {(Rupees four Crore ninty four lakhs seventy eight thousand six hundred
and eleven only), in respect of the 15 consignments imported and cleared in the name of
M/s Gopalji Heavy Lifters (details as per Annexure-A-1 to the SCN) and (i) the declared
value of Rs. 2162000/~ CIF (Rupees twenty two lakhs and sixty two thousands), in
respect of the | consignment mmported and cleared in the name of M/s Dhanlakshmi Cranes
(detaals as per Annexure-A-2 to the SCN) appears lo be liable for rejection in terms of the
provisions of Section 14(1) of the Customs Act,1962 read with provisions of Rule 10 A of
the Customs Valuation Rules, 1988 or Rule 12 of the Customs Valuation Rules, 2007, as
the case may be,

{(ix)  For the reasons cited above, the declared value of 2,52,78,750/- in respect of a used
Krupp KMK 6275 crane, sr. ne. 62002701, imported and cleared under bill of entry no.
966400 dated 13.09.2010, in the name of M/s Gopalji Heavy Lifvers, (Details as per
Annexure-A-3 to the SCN) cannot be the transaction value thereof in terms of section
14(1) of the Customs Act, 1962 read with provisions of Rule 3(1) of the Customs Valuation
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Rules, 2007 and merits to be rejected in terms of the provisions of Section 14{1) of the
Custorms Act, 1962 read with provisions of Rule 12 of the Customs Valuation Rules, 2007:

(x) The amount of duty [eviable on the aforesaid 17 consignments, computed on the
bagis of the values determined az above, the customs duty paid at the time of clearance of
the aforesaid 17 consignments and the amount of custom duty short paid in respect of these
17 consignments, while seeking their clearance from Customs, is as under.

Table &
Doty feviable | Du id at
ad o Duty short
Sr. | Name of the Importing |  On the re- The time of
Faid Remarks
No, firm Determined | Clearance {in
(in Rs.)
Walue {in Bs.) Rs.)
1 2 3 4 5 (7
& . Details as Per
& Gogpalji Heavy
i e 22927195 | 1,51,72434 | 7754761~ | Annexure- A-1 to
Lifters
the SCN
retails as Par
Mis Dhanlakshomi
2 15,558,683 7,08, 492 850,191/« | Annexure- A-Z to
Cranes
the 3CH
M5 Goaplji Heawy Detailz as Per
3 Lifters {Live 67,27 S03- &7.27.903/- Mil AnneExure-
Consignment) A-3 to the SCN
Total 3,12,13,781 | 22608820/ | 8604952

The appropriate customs duty leviable on the aforesaid said 17 consignments cleared from
Mumbai port was not levied at that time by reason of collusion, willful misstatement and
suppression of facts regarding the actual value of the said goods by Shed Jitesh Vidor,
acling in conspiracy with his overseas suppliers of the cranes, Shri Madan Lalwani, (who
had undertaken the job of clearance of the aforeszid cranes from customs) and others

unknoron,

(xi) Out of the above stated short paid duty amount of 77,54,761/-, in respect of 15
consignments, (details as per Annexure-A-1 to the SCN), the short paid duty amount of
26,27,103/- in respect of cranes at serial number 1 to 3 mentioned in Annexure- A-1 to the
SCHN, is beyond the period of five vears. However, the short paid duty amount of
51,27,658/-, in respect of the remaining cranes / consignment of accessories (details as per
Sr. No. 3 te 15 of Annexure-A- 1 to the SCN), can be demanded under the extended
period available in terms of section 28 of the Customs Act, 1962, along with interest in
terms of section 28AB of the Act as it existed at the material time (under section 28AA
from 08.04.201] onwards),
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(xii) Section 2% of the Act provides that where an importer has by reasons of collusion
or any willful misstatement or suppression of facts, had not paid any duty which has nat
been levied or has been short leviad or erroneously refunded, or any interest payable has
not been: paid or part paid or erroneously refunded, then the demand could be issved upto
five years from relevant dete. However, it does not bar voluntary deposit of self~admitted
duty for any imports beyond five years to be adjusted for duty and interest leviable against
the said imports. The limitation with respect 1o the time only bars the department from
tssuing demand notice under Section 28 of the Act, it does not bar the importer to pay back
the duty evaded on his own. Thus the dwty amount and interest amount deposited
voluntarily by the importer is therefore adjustable against the duly and interest recoverable
even for the period beyond five years. This proposition has been upheld in the case of
India Cements Ltd. Vs CCE, Madras [1984(18)E.L.T.4%% {TRB)| the Special Bench of
CEGAT, New Delhi. Mfs. Gopalji Heavy Lifters had voluntarly made & payment of
1,00,00,000/-, during the course of investigation, as detailed at para 7. This is accordingly
adjusted against the duty and inferest payable on the cranes at serial number 1 fo 3
mentioned in Annexure- A-1 to the SCN, which are beyond five years and which comes to
Fs. 40,13,812/- (duty of Rs. 26,27,103/- + interest of Rs. 13.86,709/-). The differential
duty of Rs. 51,27,658/-, computed on the basis of re- determined values in respect of the
remaining 12 consignments imported in the name of M/ Gopalji Heavy Lifters (details as
per Amnexure-A-1 to the SCN) and the differential duty of Ra. 8,50,191/- in respect of one
crane, imporled and cleared in the name of M's Dhanlakshmi Cranes (details as per
Annexure-A-2 to the 3CN), needs to be demanded under the extended period available in
terms of s2ction 28 of the Act along with interest in terms of section 28AB of the Act ag it
cxisted at the material time (under section 28AA from 02.04.2011 cowards);

(xili} Consequently the 16 consignments imported m the name of Mfs Gopalji Heavy
Lifters (Details as per Anmexure-A-1 and Annexure-A-3 to the SCN) and one
consignment imported in the name of Mfs Dhanlakshmi Cranes (Details as per
Amnexure-A- 2 to the SCN) are lisble to confiscation under the provisions of section
111{m} of the Cagtoms Act, 1962.

{xiv) In relation to the aforesaid 17 consignments, Shri Jitesh Vador and Shri Madan
Lalwani have done or omitted to do acts, which have rendered the above stated 17
gonsignments liable to confiscation under section 111{m) of the Act as aforesaid.
Admittedly, the above stated 17 consignments were impaorted and cleared by resorting to
mizdeclaration of the value on the strength of manipulated invoices, All the above stated 17
consignments were cleared by Shri Jitesh Vador in the name of his parmership firm viz.
M/s Gopalj Heavy Lifters / M/s Dhanlakshmi Cranes, by adopting fraudulent megns, es
discussed earlier, The bills of entry for clearance of the aforesaid consignments were filed
by Shri Madan Lalwani, who had ‘suggested' the wvalues to the importer for raising
manipulated invoices. Shri Madan Lalwani had charged an amount of 5% of the valne of
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the crane, in cash, in addition to his agency charges for facilitating such irregular
clearances, The invoice value of the cranes was remitled through the bank accounts of the
importer. The differential amounts f.e. the difference between the actual value of the crane
and the invoice value was apparently transmitied fo the overseas suppliers through hawala
route. The various acts of commission and omission as discussed above in relation to
import of the cranes, as aforcsaid, which have rendered the said cranes liable for
confiscation under section [1[{m) of the Act, has rendered Shri Jitesh Vador and Shei
Madan Lalwani liable to penalty under section 112 (a) of the Act. Shr Jitesh Vador
acguired possession of and was concemed in removing, selling or purchasing of the
aforesaid 17 consignments, which he knew or had resson to believe were [iable to
confiscation under gection 111{m) of the Act, as aforesaid. Consequently, Shri Jitesh Vador
has in relation to the aforesaid 17 consignments of the declared value of Rs. 7,70,19,361/-
CIF (re-determined value Rs. 10,62.96,574/- CIF- details as per Annexure-A-l lo
Annexure-A-3 to the SCN), rendered himself liable to penalty, under section 112(a) and
section 112 (b) of the Act. Shri Madan Lalwani was concemned in dealing with the
aforesaid 17 consignments which he knew or had reason to belisve wers liable to
confiscation under section 111{m) of the Act, as aforesaid. Accordingly, Shri Madan
Lalwani has rendered himself liable to penalty under section 112 {a) andfor 112 (b) of the
Act

(xv) Duty amount of 51,27,658/- (details as per Annexure-A-1 to the SCN) was not
levied or short levied in respect of 12 consignments, imported and cleared in the name of
Mfs. Gopalji Heavy Lifters, from Mumbai port by resson of collusion, willful misstatement
and suppression of facts regarding the actual value of the above stated 12 consignments by
Shri litesh Vador, the Managing partner of M/s. Gopalji Heavy Lifters. Accordingly, M/s.
Gopaljt Heavy Lifters and Shri Jitesh Vador are liable to penalty, equal to the shove stated
duty amount, under the provisions of section 114A of the Customs Act, 1962,

(xvi) In relation to the aforesaid 12 consignments, imported and cleared in the name of
Mis. Gopalji Heavy Lifters, each of M/s Gopalji Heavy Lifters, Shri Jitesh Vador and Shri
Madan Lalwani have knowingly and intentionally made, signed or caused to be made or
signed and used, the declarations for the purposes of seeking Customs clearance of the
aforesaid 12 consignments, which they knew or had reason to believe wore false or
incorrect. Accordingly, each of Ms. Gepalji Heavy Lifters, Shri Jitesh Vador and Shri
Madan Lalwani, have rendered themselves liable to penalty under section 114AA of the
Customs Act, 1962, in relation to the aforesaid 12 consignments:

{xvil) Duty amount of Rs. 8.50,191/- (details as per Annexure-A-2 to the SCN) was not
tevied or short levied in respect of | used erane, imported and cleared in the name of Mis.
Dhanlakshmi Cranes, from Mumbai port by reason of collusion, willful misstaterment and
suppression of facts regarding the actual value of the above stated | used cranc by Shri
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Jitesh Vador, the Managing partner of Mss. Dhanlakshmi Cranes. Accordingly. MUs,
Dhanlakshmi Cranes and Shri Jitesh Vador are lisble to penalty, equal to the above stated
duty amount, under the provisions of section 1144 of the Costoms Act, 1962;

(xviii) In relation to the aforesaid 1 used crane, imported and cleared in the name of M/s.
Dhanlakshmi Cranes, each of M/fs, Dhanlakshmi Cranes, Shri Jitesh Vador and Shn Madan
Labwani have knowingly and intentionally made, signed or caused to be made or signed
and used, the declarations for the purposes of seeking Customs clearance of the aforesaid |
used crane, which they knew or had reason to believe were false or incorrect. Accordingly,
each of M/s. Dhanlakshmi Cranes, Shri Jitesh Vador and Shri Madan Lalwani, have
rendered themselves liable to penalty under section 114AA of the Costoms Act, 1962, in
rélation to the, aforesaid 1 used crane.

15, Accordingly, a Show Canse Motice dated 11-07-2012 was issned vide FNo. DRI
MMZUBAnv-13 201011711250 by DRI, Mumbai Zonal Unit to M/s. Gopalji Heavy
Lifters and others.

Charging para of the SCN

151 Vide the seid SCN, each of M/s. Gopalji Heavy Lifters, Ms. Dhanlakshmi
Cranes, Shri Jitesh Vador and Shri Madan Lalwani were called upon to show cause in
writing to the Adjudicating Autherity namely Commissioner of Customs (Import), New
Custom House, Ballard Estate, Mumbai, as under:

{A}1) M/s. Gopalji Heavy Lifters and Shei Jitesh Vador were required to show cause
to the adjudicating authority as to why:

(i)  the declared value of Rs. 4,947,611~ CIF in respect of the 15 consignments,
imported and cleared in the name of M/fs. Gopalji Heavy Lifters, from Mumbai port
{detalls as per Anmexure-A-1 to the SCN) should not be rejected under the provisions of
Rule 10 AfRule 12 of the CVE 1988/ CWR 2007 (as applicable) read with section 14{1) of
the Act;

(i)  the value of the aforesaid 15 consignments, imported and cleared in the name of
MUz, Gopalji Heavy Lifters, from Mumbai port, should not be taken az Rs. 7,34,42,674/
CIF (details as per Annexure-A-]1 fo the SCN), heing the actual transaction values, as
admitted by the importer in terms of the provisions of section 14 of the Act and the rules
mude thersunder;

(iiiy differential duty amounting to Rs. 51,27,658/- leviable on the aforesaid 12
consignments, imported and cleared in the name of M/s. Gopalji Heavy Lifters, on the
basiz of the re- determined values of Rs. 6,07.37,674/~ CIF (celculation details as per
Annexure-A-1 to the SCN) should not be demanded under the extendad period available
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in terms of section 28 of the Customs Act, 1962, along with interest in terms of section
2BAR of the Customs Act, 1962, as it existed at the material time (under section 2844
from 08.04.2011 onwards);

(iv) the aforesaid 15 consignments of cranes and accessories, imported and cleared in
the name of M/s. Gopalji Heavy Lifters, from Mumbai port (details as per Annexure-A-1
te the SCH) with a declared walue of Rs. 4,9%4.78.611~ CIF (actual value of Rs.
7.34.42,674/- CIF) should not be confiscated under Section 111{m) of the Act,

) penalty under Section 114A of the Act equivalent to the duty amount of Rs.
51,27,658/-, which was evaded in respect of the aforesaid 12 consignments (details as per
Annexure-A-1 to the SCN), should not be imposed on M/s Gopalji Heavy Lifters and Shri
Jitesh Vador;

(vi)  penalty under Section 112(a) and ! or section 112{b) of the Act in relation to the
aforesaid 15 consignments, imported and cleared in the name of Mf Gopalji Heavy
Lifters, (details as per Annexure-A-1 to the SCN) rendered liable to confiscation under
section 111{m) of the Act as aforesaid should not be impased on each of them.

{(vii) penalty under Section 114AA of the Act in relation to the aforesaid 15
consignments, imported and cleared in the name of M/s Gopalji Heevy Lifters, from
Mumbai port (details a5 per Annexure-A-1 to the SCN), should not be imposed on each of

them.

(vili} the amount of Rs. 59,86,188/- paid by M/s Gopal Heavy Lifters during the ongoing
investigations should not be appropriated against differential duty and interest that may be
adjudged under section 23(2) of the Aet in relation to the aforesaid 12 consignments;

{ANIT) M/'s. Dhanlakshmi Cranes and Shri Jitesh Vador are required to show cause o
the adjudicating authority as to why:

(i} the declared value of Rs. 22,62,000/- CIF in respect of 1 used erane, imported and
cleared in the name of M/s. Dhanlakshmi Cranes, from Mumbai port (details as per
Annexure-A-2 to the SCN) should not be rejected under the provisions of Rule 10A of the
CVR 1988 read with section 14(1) of the Act;

(i)  the value of the aforesaid | used crane, imported and cleared in the name of M/s.
Dhenlakshmi Cranes, from Mumbai port, should not be taken as Rs. 49.76.400~ CIF
(details as per Annexure-A-2 to the SCN), being the actual transaction values, as
admitted by the importer in terms of the provisions of section 14 of the Act and the rules
made thereunder;

()  differential duty amounting to Rs. 8,50,191/- leviahle on the aforesaid 1 used crane,
imported and cleared in the name of M/s. Dhanlakshmi Cranes, on the basis of the re-
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determined values of Rs. 49,76,400/- CIF {calculation details as per Annexure-A-2 to the
SCN) should not be demanded under the extended period available in terms of section 28
of the Act along with interest in terms of section 28AB of the Act as it existed at the
material time {under section 28AA fiom 08.04.201]1 onwards);

(iv)  the aforeseid 1 used crane imported and cleared in the name of M/s, Dhanlakshmsi
Cranes from Mumbai port (details as per Annexure-A-2 1o the SCN) with a declared value
of Rs. 22,62,000{- CIF (re-determined value of Rs. 49,76,400/- CIF) should not be
confiscated under Section 111m} of the Act;

(v)  penalty under section 114A, equivalent to the duty amount of Rs. 8,50,191/~, which
wags not levied or short levied in respect of the aforesaid 1 vsed crane, imported and cleared
in the name of M/s. Dhanlakshmi Cranes, from Mumbai port (details as per Annexure-A-2
i the SCHN), should not be mmposed on M/s. Dhanlakshmi Cranes and Shn Jitesh Vador;

(vi) penalty under section 112{a) and / or section 112(b) of the Act in relation to the
aforesaid 1 used crane, imported and cleared in the name of M/s. Dhanlakshmi Cranes,
(details as per Annexure-A-21 to the SCN) rendered liable to confiscation undsr section
111{m) of the Act as aforesaid should not be imposed on each of them;

(vii) penalty under section 114AA of the Act in relation to the aforesaid 1 used crane,
impaorted and cleared in the name of M/s. Dhanlakshmi Cranes, from Mumbai port (details
as per Annexure-A-2 1o the S5CN), should not be imposed on each of them;

(vili} the amount of Rs. 5986188 paid by M/s Gopalji Heavy Lifters during the
ongoing investigations should not be appropriated against differential duty and interest that
may be adjudged under section 28(2) of the Customs Act, 1962 in relation to the aforesaid

1 used crane;

(ANIIT) M/z. CGopalji Heavy Lifters and Shri Jitesh Vador are required to show
cause to the adjudicating authority as to why:

(i) the declared value of Rs. 2,52,78,750V- CIF in respect of the used Krupp KMEK
6275 Crane, imported and cleared provisionally in the name of M. Gopalji Heavy
Lifters, from Mumbai port {details as per Annexure-A-3 to the SCN) should not be rejected
under the provisions of section 14(1) of the Act read with the provisions of Rule 12 of the
CVR 2007,

(i) the value of the aforesaid nsed Kmupp KME 6275 crane, imported and cleared in
the name of M/, Gopalji Heavy Lifters, should not be re- determined as Rs. 2,78,77.500/-
CIF (details as per Annexore-A-3 to the SCMY;

(iify duty emounting to Rs. 67,27,903. paid at the time of clearance of the aforesaid
used Knupp KMEK 6273 crane, imported in the name of Mys. Gopalji Heavy Lifters, which
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was seized and released provisionally on the basis of the re-determined value of
2,78,77.500/~ CIF (assessable valie of 2,81.56,275~ CIF), should not be appropriated
towards the duty liability in respect of the aforesaid used Krupp KMK 6275 crane (details
as per Annexure-A-3 to the SCN), after finalization of the assessment,

{iv)  the bank Guarantee of Rs, 28,16,000/- furnished at the time of seeking provisional
release of the aforesaid crane from Customs, should not be appropriated against

adjudication liabilities that may arise in relation to the aforesaid crane;

(v) used Krupp KMK 6275 crane, imported and cleared in the name of M/s. Gopalj
Heavy Lifters, from Mumbai port (details as per Annexure-A-3 to the SCN) with a
declared value of 2,52,78,7500~ CIF (re- determined value of I,78,77,500/- CIF) should
not be confiscated under Section 111(m) of the Act;

(vi)  penalty equivalent to the duty evaded / attempted to be evaded under section 114A
of the Aet in relation to the aforesaid used Krupp KMEK 6275 crane, should not be imposed
on ¢ach of them;

(vii) penalty under section [12{a) and / or section 112({b) of the Act as aforesaid, should
not be imposed on each of them;

(viii) penalty under section 114AA of the Act in relation to the aforesaid used Krupp
KMEK 6275 crane, imported and cleared in the name of Ms. Gopalji Heavy Lifters, from
Mumbai port (details as per Annexure-A-3 to the SCN} as aforesaid, should notl be
imposed on each of them;

A{IV) Shri Madan Lalwani is required to show cavuse o the adjudicating authority as o
why penalty under section 112(a) and / or section 112(b) and section | [4AA of the Act in
relation to the aforcsaid 17 consignments, imported and cleared in the name of Mfs.
Gopalji Heavy Lifters / M/s Dhanlakshmi Cranes, from Mumbai port (details as per
Annexure-A-1 to Annexure-A- 3 to the SCN), should not be imposad on him.

Dietails of first round of Adjodication and Order of the Hon ble CESTAT

16. The said SCN dated 11.07.2012 was adjudicated in first round vide Order in
Original No. 922014/CAC/CCIYVAB/GLY dated 04.09.2014" confirming the duty |
interest and penalty, Noticess preferred an gppeal against the said 010, Hon"ble CESTAT
vide Order no. AM3798-93800/16/CE dated 15.11.20016" disposed of the said appeal and
made following observations in respect of 010 dated 04.09.2014:

(i) The imposition of penalties twice on the importer under Section 114A of the Act
has no rationale. Likewise, the imposition of penaltizs on the individuals under Section

" Also referred fo na the ssid QIO dated 04092014
4 len referred 1o o the Hon'ble Trabimal Order dated 15,11, 2016
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[ 14A of the Act is without authority of law as that provision is liable to be invoked only

against 'the person liable to pay the duty under Section 28" which has been held by the
adjudicating authority to be MYs. Gopalji Heavy Lifters end M/s. Dhanlaxmi Cranes.

(ify  Demand of differential duty upon finalization of provisional assessment under
section 28 of Customs Act, 1962 is improper and Hable to set aside:

A. Section 28 of Customs Act, 1962 can be invoked only when assessment has led to
short-levy or non-levy of duty. If provisional assessment is made, the process needs 1o be
taken to its logical conclusion before demanding differential duty under section 28. This
has been the stand of the Tribunal as is evident in Finolex Industries Lid v, Commissioner
of Customs [2003 (159)ELT 949 (Tri-Mumbai)] thet relisd upon the decision of Hon'ble
High Court of Bombay in Union of India v. Godrej & Boyce Manufacturing [1989 (44)
ELT 3],

(i}, There is no legal sanctity to voluntary payment of duty during the pendency of
investigation in respect of time barred bills of entries.

A In the matter of confirmation of demend of duty on the 14 cranes and one lot of
accessories of & crane, it is admitted that three of the imports pertain to bills of entry filed
prior to 12th July 2007, i.e ., more than five years before the issue of show cause notice
dated 11th July 2012, There is no legal sanctity to voluntary payment of duty during the
pendency of investigation. There i3 no scope for adjustment or for retention of soch money
that has not been paid by the appellant towards discharge of duty short-levied on those
three specific assessments, We have perused the decision in re India Cementy cited by the
adjudicating authority in support of the adjustment. That decision was of a Special Bench
which, consisting s il then did of three members, decided by 8 mejority of two-to-one that
the demand would sustain. The demsnd was against a8 Central Excise assessee who, a5 a
manufacturer, wag a regular payer of duties.

B. It iz apparent that the adjudicating authority has either not read the decision supra
and was misguided into believing what was impressed upon him or, being aware of its
inapplicability, deliberately avoided citing the relevant extract in the hope that the citation
would pass suffice to convince, The facts counld not be more startlingly at variance: a
Central Excise assessee, on being served with a demand, paid the amount so demanded
without ever raising the issue of limitation of time at any siage except in oral arguments
before the Tribunal. It was, consequently, held that duty paid, with complete awareness,and
ecceptance, of a demand is not liable to be retumed even if the mechanism for recovery
wis absent. Here no demand had been issued when the amount was voluntarily’ paid by
M/s Gopalji Heavy Lifiers and the notice had been contested on limitation before the
original authority. 50 too before us and so assertively pressed by Leamed Counsel for
appellant. Consequently, we affirm the position in law that 'adjustment’ is but a euphemism
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for 'appropriation’ and, just as equally, without legal sanctity. We hold that the adjudicating
authority has exceeded his powers in adjusting Rs. 26,27,103/~ and interest of Rs.
13,86,709~ from the voluntary deposit

(iv)  Re-determination of assessable walue of the imports fails the test of law:

A Rejection of declared value must be followed by sequential application of mile 5
onwards appears to have been disregarded. We have perused the impugned order and as
ghe has pointed out. The re-determination has not cited any rule that has been applied; nor
do we perceive any attempt at determining the value in accordance with the preseription in
the Rules.

(v)  Opportunity to noticees for cross examination of deponents:

B. It would appear that Revenue prefers to ignore the test of relevancy of statements in
section 1388 (2) of Customs Act, 962 as it applies to adjudication proceedings

D, The statements recorded under section 108 of Customs Act, 1962, purportedly
admitting to undervaluation, has, apparently, elicited the prevailing price and also essayed
the manner in which the additional consideration has been routed to suppliers. These are
valuable inputs acquire sanctity only in the tempering heat of challenge and survival.
Credibility is accorded only in cross-examination which, though demanded by appellant at
the adjudication stage, was refused on the ground that there was no need to do so.
Indubitably, the Indian Evidence Act, 1872 has been interpreted to accord evidentiary
value to statements recorded by officers of Customs in contradistinction to that recorded
before police officers. That, however, is no claim to infallibility or imposition in the
absence of corroboration. That the law deigns to allow introduction of a statement in
proceedings does not whittle dewn the requirement to prove the contents in the deposition.
Section 138B of Customs Act, 1962 mandates that each statement be proved in the
proceedings. Having failed to do so, reliance on the statements is bereft of legal validity, A
eonclusion arrived at from invalidated statements suffers the stigma of invalidity.

E. The lack thereof requires rectification by the original authority for which purpose
we sel aside the impugned order, We direct that the matier be heard afresh with opportunity

afforded to noticees for cross- examination of deponents,
PERSONAL HEARING AND SUBMISSIONS OF THE NOTICEE

17.  Personal hearings were pgranted to noticees on 09.11.2022, 22 122022 and
14,0423, however no one appeared for the hearing. Further last opportunity for personal
hearing was granted on 23.06.2023. On this occasion, representative of Noticee-1,2 & 3
Shri Vinit Dubsy (Advocate), virmally attended the personal hearing and reiterated their
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written submission / defence reply and requested for cross examination of Shri Brijesh
Gala, which was allowed.

18.  In response to the PH MEMO issued to Shn Madan Lalwam (Moticee-4), his wife
appeared in the office and informed that her husband (Shri Madan Lalwani) has expired on
28.01.2022 due to multiple health issues and covid-19 illness, She also submitted death
certificate of Shri Madan Lalwani of Municipal Corporation of Greater Muinbai as an
evidence of the death along with copy of OLA bearing number Mum-Cus-EKV-Imp-24 to
A6/2022-23 NCH dated 30.05.2022 passed in the case of Shri Madan Lalwani, and in the
said OLA, appellate authority has given his findings that as Shri Madan Lalwani has
expired, therefore, penalty imposed on Shri Lalwani may be considered as abated.

19. Shri Anish Ashok Desal, Advocate for MNoticee-1, 2 & 3 conducted cross
examination of 5hn Brjesh Mamilal Gala on 28.06.2023, record of the same 15 reproduced
below:

0.1 Please read these statements dated 21-10-2010 and 23-10-2010 carrying your
slgmatures and confirm whelher these ore Your slalemenis.

Ans. Yoy these are my signatures and these are statements given by me.

.7 Please stale as fo whether in any part of these statements, name of our clients,
Mifs Gopalfi Heavy Lifters ar Mr. Jitesh Vador are mentioned?

Ans. No

(1.3 Please see your statement dated 25-10-2010 wherein you have mentioned on
page 1 that you are submitting a handwritten lizi. Have you infact submitied the
said list fo the officers of DRI?

Ang Dion't rementher

0.4 Can you confirm whether you have included the name of our clienty as persons
Sor whom you have carried out business in the said list?

Ans. Dor't remember

Summary of submissions of Moticee-1, 2 & 3

20, shri Vimit Dubey (Advocate), Representative of Moficee-1.2 & 3 during persomal
hearing reiterated their written submission / defence reply submitted earlier, summary of
the same is as follows:
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20.1 Statements recorded by DRI cannot be relied upon:

(1). The evidence which are relicd wpon by the Depantment arc in the form of
panchanama and statements which are recorded in the course of the mvestigations. The
panchanama and the statements, are provided to our elients along with the said show canse
notice however certain documents which are specifically referred to in the said statements
as well as the panchanama have not been provided.,

Statement of Shri Jitesh Vador (Noticee-3)

(i.  Demand iz raised on the basis of certain statements, more specifically the
statemnents of Shr. Jitesh Vador said to be voluntary and true. The said statements, which
are recorded on 19-11-20010 end 05-07-2012, the said statements are neither true nor
voluntary. The zaid statements are recorded by putting the pariner/director of cur clients
under undue pressure, coercion and undue influence.

{1i). The said statements also cannot be taken as true and voluntary and cannot be used
even for the purpose of comroboration. In the present case, there is no corroboration of any
kind whatsoever other than the statements. This 15 in spite of the fact that in the case of
demands raised on certain other importers, certificates issued by the Chartered Engineers
have been discarded and fresh certificates were obiained from different engineers. Such
certificates are relied upon for the purpose of re-determination of the value even where the
importers  hed sdmitted to the mis-declaration of value and the extent of such
undervaluation,

(iii, In the case of our clients the certificates issued by the Chartered Engineers
approved by the Department who also are approved by the DGFT were submitted at the
time of examination and assessment. [t is on the basis of the said cerificates that many of
the consignments were permitted clearance while in some cases the value had been
enhanced without giving any basis or reasons. None the leas the same had been accepted
by our clients which cannot be construed a5 admission of any mis-declaration of value by

our clients.

Statement of Shri Madan Lalwani

{(i).  Shri. Madan Lalwani in his statement dated 21-10-2010 have stated that he advised
that Customs authorities will not accept if the value of the crane is less than Rs.40/- per Kg
of its weight. The relevant portion of the said statement reads ag under:

T can be informed that in the ongoing investigations, instances have come o notice
where gross undervaluation has been noted in the case of import of "Cranes
especially in the name of Mis. Avi Trexim Private Lid and where the clearance has
been done by Mis. M. Dharamdas & Co. On being agked to clear my pasition { say
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that I gemerally advise the importers thal if the price of the 'Crane' iy lesz than
R5. 40 per kg by its weight then Customs authorities will not accept it. Most of the
fnpovters followed this benchmark of declaring the price of ihe Crane Calculaied
al the rate of Rs.40 per kg by itz weight. By following this methodelogy, i they have
suppressed the assessable value ot which the ‘Crane' way purchased, I would not be
in a position fe comment on the same, On being asked [ admit that for the purposes
af Customs Tariff Act, the duty is to be paid on the price actually paid or payable
[for the poods. [ said appeared again whenever directed.”

{it).  Though this is what is mentioned in the said statement, nowhere it is mentioned that
our clients have been specifically informed of such practice. Irrespective of whether our
clients have been informed of any such benchmark, it is the submission of our clients that
our clients did not follow any such practice but rather the records ensure that our clients
cleared the correct transaction value of the cranes and that the transaction value is totally
varying inasmuch as that the value at which oor clients purchased the said cranes vares
considerably.

(iif). While in respect of some of the crane's be much less than the benchmark of Rs.40y-
per kg, in respect of some of the crane's, the value is much higher than the said benchmark
when calculated in terms of weight of each of the cranes. Value of the Crane is not based
on its weight but is dependent upon the actual condition of the Crane and the manner in
which the same iz negoliated. The walue of the crane, especially a second-band crane,
depends en various other factors including the fact that such second-hand cranes have no
use in the country of the exporter.

{iv). Irrespective of what has been stated by the said Shn. Lalwani, nowhere in the show
cause notice it is explained as to how the said rate on weight basis is relevant, Nonetheless,
the value of the crane and the weight were available before the proper officers of the
Department at the time of assessment and the fact also remains that even in cases where the
value of the crane is less than Rs. 40 by its weight, yet, clearance has been permitted by the
proper officer of the Department after due examination and assessment on the basis of the
various documents including the certificate issued by the Chartered Engineer.

Statement of Shri Brijesh Gala

(i}  Twostatements dated 21-10-2010 and 25-10-2010 of Shri Brijesh Gala are referred
to and relied upon in the said show cauvse notice, to say that cur clients have made
payments of the differential amounts to the foreign suppliers of the cranes through him. In
the said statements, nowhers it i mentioned that he had transferred any money in any
manner for our clienis, In the zaid statement be has nol made any mention about our clientz
or about any such ransactions of remitiance of money (o any place outside India.

Page 34 of 55




F o S0 10-Adjo-6d00e. v 2012-13
I dated 31072023

(ii). In his Znd statement dated 25-10-2010, he makes a different statement saying that,
he has been informed that in the ongoing investigations it is seen that a large amount of
money has been transferred overseas az well as locally through him on behalf of various
persons engaged in import of cranes. Apparently alter poing through his earlier statement,
he adds that he has done such money transactions for many persons who are engaged in the
business of cranes. He apparently made a list in his own bandwriting of all such parties
along with the approximate amount of money transferred for esch of the mmporters.
However, since no such material is provided to our clients, inspite of the specific
commenication sent by our clicnts the obvious conclusion is that no such information has
been provided by him regarding our clients,

(iti). In view of these submissions it is most humbly submitted that the said statements of
Shri Brijesh Gala cannot be taken as evidence for the purpose of the commoboration of the
statements of our clients or for that matter any other person or purpose.

202 Demand of Bs. 26,27, 102.69%- which relates o the cranes which are imported more
than 5§ years before the date on which the show canse notice 18 issued, Hime barred:

{i).  Inthis regard they relied upon following judgements:

A, M. Sguare Chemicals vs. Commissioner OFf Central Excise, Ahmadabad, reported at
2002(146) ELT.322 (Tri. Mum).This judgment of the Honble Tribunal is upheld by the
Hon'ble Supreme Court reported in 2008 (231) ELT 194 (8C).

B. Commissioner of Central Excise., Surat vs. Nutan Texturiser Reported in 2007 (291)
E.L.T.199 (Tri-Mumbai) in this judgement the Tribunal has upheld the judgement of The
Commissioner of (Appeals) and held that the demand raised after maximum period of 5
years provided under the law, is hopelessly barred by the limitation.

C. Shilachar Electromics Ltd V/s Commissioner Of Custom, Aifrport, Mumbai Reported in
2006 (205) ELT 529 (Tri. Mumbai). In this judgement it is held that the Demand, even in
case of suppression of fact, mis-statement, efc. can be issued within the maximum period
of five years, and the demand is beyond the scope of the section and the impugned demand
in the Show Cause Notice is set aside by the Hon'ble Tribunal.

DISCUSSION

21. | find that the present SCN is issued to the following four noticees:
Moticee-1: M/s. Gopalji Heavy Lifters,
Motices-2: Mfs. Dhanlakshmi Cranes,
Moticee-3: Shri Jitesh Vador (Managing partner of M/s. Gopalji Heavy Lifters and
Mis. Dhanlakshmi Cranes],
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Noticee-4: Shri Madan Lalwani (who had undertaken the job of clearance of the
aforesaid consignments from customs and was operating under the CHA licence of
/s M. Dharamdas & Co. (CHA No. 11/100)

22. 1 have carefully pone through the SCM, records of the case, submissions of the
noticees and records of personal hearing held before me.

23.  Based on the questions raised by the Hon'ble Tribunal in its remand Order and the
submissions of the notices, | find that the following issues arise for determination in this
adjudication:

i Whether statements recorded in this case under section 108 af the Act hold

evidentiary value?

it Whether the declared walue of the imported used cranes i5 liable for
rejection under Fule 10A / Rule 12 of the CVE 1988 / CVR 2007 (as applicabla)
read with Section 14(1) of the Act and the same can be redetermined under Rule 4
of CVR 1988 / Rule 3 of CVR 2007 as applicable?

i,  Whether the imported used cranes are liable for confiscation under Section
111{m) of the Act?

iv. Whether the differential duty can be demanded under Section 28 of the Act
in respect of provisionally assessed bill of entry no. 966400 dated 13/0%20107

V. Whether the amount paid voluntarily by MNoticee-1 during investigation can
be appropristed against the short paid duty in respect of cranes mentioned at serial
number 1 to 3 of Annexure- A-1 to the SCN in respect of which demand under
section 28 of the Act was time barred at the time of SCM7

Wi Whether the differential duty in respect of used cranes mentioned at serial
mumber 4 to 15 of Anpexure- A-1 to the SCN and the crane mentioned in
Annexure-A-2 to the SCN can be demanded under the extended period available in
terms of provisions of Section 28 of the Act?

vii. Whether the noticees are liable for penal action?

24. I find thai Hoa'ble CESTAT remanded back the present case (o original
Adjudicating Authonty with the directions that “The lack thereof requires rectification by
the original autharity for which purpose we set aside the impugned order. We direct that
the matter be heard afresh with opportunity afforded to noticees for cross-examination af
deponents. The oviginal authority iy also directed to bear in mind the specific acts of
omission and commission that kas been held to be outside the authority of law. With these
divections, we gllow the appeals by way of remgnd ™. From the language of the Hon'ble
CESTAT's Remand Order, it i8 clear that on two issues, the Hon'ble CESTAT has
prooounced final judgement and leaving no room for me o decide. These two 1s50es are:
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lasue(iv) above - Whether the differential duty ean be demanded under Section 28 of
the Act in respect of provisionally assessed bill of eniry no. 966400 dated 13/0920107:
The Hon'ble CESTAT in respect of the said issue made final judgement as “Section 28 has
a specific role which does not run parallel to the assessment provisions but iy enacted for
imvoking when assessment hag led fo shovt-levy or non-levy of dufy. The impugned order
muakes 5o bold as fo proceed fo demand differentiol duty vpon finalization of provisional
assessment under Section 28 of Cusioms Act, 1962 which is impraper and lable to set
aside. The process initfated under Seciion 18 of Customs Act, 1962 needs fo be taken fo ity
logical conclusion as provided in Section 18", (para 5 of the Order)

Igsue(v) above : Whether the amount voluntarily deposited by Noticee-3 during
investigation can be appropriated against the bills of entry in respect of which
demand under section 28 of the Act was time barred at the time of SCN?: The Hon'ble
CESTAT in respect of the said issue made final judgement as “There is no legal sanctity to
voluntary payment of duty during the pendency of investigation, There ix no scope for
ddfustment or for retention of such money that has not been paid by the appellant towards
discharge of duty short-levied on those three specific assessments. We affirm the position in
law thar ‘adfustment’ s but a euphemism for ‘appropriation” and, just as equally, without
fegal samctity,. We hold thai the adjndicating authority has execeeded his powers in
adjusting Rs, 26,27,0103%~ and interest of Rs. 13,86, 70%< from the voluntary deposit. ™
(para @ of the Order)

25, As the said Remand Order of the Hon'ble CESTAT stands sccepted by the
Digpartment on 06.01.17, the judgement of the Hon'ble CESTAT on issue(iv) and issue(v)
are final and binding on me with respect 1o the present case.

Mow let me take up the issues one by one:
26.  Whether the statements made before DRI hold evidentiary value?

26.1 | find that the SCN has relied upon statements of the following persons recorded by
DRI officers under Section 108 of the Acot:-

Table-7
S | Mame of the person (Shri) Date of statement
No.
1 Shri Madan Lalwani {Noticee-4) 21.10.2010, 27.10.2010
2 Shri Brijesh Manilal Gala 21.10.2010, 25.10.2010

3 Shri Anandkumar Manath, Director, Mfs. N.M.T. Shipping | 21.10.2010
Pwi, Ltd,

4 Shm Jitesh Vador (Motices-3) 19.11.2010, 05.07.20012

26.2 MNoticees-1, 2 & 3 have arpeed that certain documents which are specifically
referred to in the said statements as well as the panchanama have not been provided to
them. O this issue, I find that the DRI has provided all the relied upon documents along
with the SCN (o all the noticees. Noticees arguments o provide non-relicd upon

Page 37 of 55




FMa 50 10-Adje-o4/ e VY 200 2-13

O10 dated 31.07.2023
docoments, appears to be & delaying tactic because these documents have neither been
relied upon nor made basis for any allegation against the noticees in the SCN by DRI

263 Moticee-1 has argued that statements made by Shri Jitesh Vador were obtained

under pressure and undue infleence and leck corroboration.

264 Moticee-]1 has argued that Shri Madan Lalwani's statement suggests a benchmark of
Rs. 40 per kg for crame imports, but it's unclear if the noticees were informed and also
submitted that they did not follow this benchmark as the crane value varies considerably
based on various factors beyond weight and also the show cause notice lacks explanation
for the weight-based rate's relevance,

26.5 Moticee-3 has argued that the show cause notice relies on two statements of Shei
Brijesh Gala to claim money transfers on behalf of them for crane imports. However, these
statemenis do not mention any such ransactions in respect of their imporis. Gela's sacond
statement fists transactions for vanous imporfers, but no evidence is provided in respect of
their imports. Thus, these statements are deemed insufficient as evidence for corroboration.

26.6 |1 find that the very first statement of Shri Madan Lalwani, employee of the CHA
firm M/s M. Dharamdas & Co. was recorded on 21102010 and later on 27.10.2010. He
appears o be the kingpin of this seam of undervaluation in the mport of old and used
cranes. In the first statement he has given the history of his work experience and family
background. He started working with Shri Vikram Janghivani, partner in the CHA firm M/s
M. Dharamdas & Co. in 1985, He had exclusive control over account no. 2 of the firm,
which dealt with import clearance work of secondhand cranes. There were 18 employees
of the CHA firm who were working under him at that time for aceount ao. 2. He used to
advise the importers that if the price of the old crane is less than Rs. 40 per kg of its weight
then customs authorities will not accept it. He also stated that most of the importers
followed this benchmark and calculated the value at the rate of Rs. 40 per kg of the weight
of the crane. In his voluntary staternent dated 27.10.2010 he sinted that he hag grven a list
of a large number of importers of used crenes who used this modus operandi of
undervaleation. From the list, it is seen that many importers have paid the duty and interest
and got their cases seftled. Some of such imporiers who got their cases settled are M
Mallesh & Co, M's Eastman Logistics and M/s Modermn Equipment. The Noticee-3 in the
present case has also written a letter dated 20.11.2010 to ADG, DRI accepting evasion of
Customs Duty and making payment of Bs. 1 er. towards the said liability. The statements
of Shri Madan Lalwam are very detailed and contain details which could have only be
known to him. As he has passed away; now he cannot be cross-examined to re-verify the
facts. But the evidentiary value of his statements is strengthened by the fact that so many
importers listed by him have aceepted their dues (mentioned in the DRI SCN) before the
Hon'ble Settlement Commizsion as their full and trae disclosure of their duty Hability
under section 127TB of the Act. After the evidence of undervaluation was disclosed by
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Madan Lalwani to the DRI in such a detailed manner and the same accepted by a large
number of tmporters in the list, the burden of proof shifted to the noticees in the present
case to justify that their declared values were correct But it is relevant here to note that the
Moticees-1, 2 and 3 {importers in the present case) till date could not produce any evidence
or data to show that their import values were higher than at the rate of Rs, 40 per kg as
suggested by Sh. Madan Lalwani in his statcment.

26.7 Instead of providing cvidence to contradict the DRI's findings, Shri Iitesh Vador
{Moticee-3) has already admitted deliberate undervaluation in the import of used cranes /
accessories; procurement of bogus invoices from his overseas suppliers, in support of such
undervaluation in various statements/communications taken over a period of 2 years from
2010 to 2012. Shn Jitesh Vador has admitted that the aforesaid 17 consignments imported
in the name of his firms viz. M/s Gopalji Heavy Lifters /£ M/s Dhanlakshmi Cranes were
cleared from the customs by resorting to undervaluation and also furnished the actual value
of transsction. He admitted that he had remitted differential amounts (i.e. the difference
between the actual value of cranes and the invoice value) abroad through Shri Brijesh Gala
by way of ‘Hawala® by stating that “on yowr emguiry about the payment of differential
amounts to the overseas supplier, | say that the same was reached fo the overseas suppliers
through Brijesh Gala who is into the business of money transfer. I used to contact Brijesh
Gala on his mobile no. 9833084450 or on hiz telephone no. 23441826 for transferring the
money abroad’, 1 find that Shn Brijesh Manilal Gala in his volmtary statement dated
21.10.2010 before DRI stated that “f have money transfer business with pappu bhal.
Whenever amy person (including the above persons), want to send money abroad, they
reach the money in Indian rupees to me @n my office. The rate of exchange and nmy
commizsion {5 decided on telephone, with them. Upon receipt of money and after deducting
mry commission, I call up Pappu Bhai and convey the details for remitiing the money. The
telephone rumber of my office iy 234478267, Shri Brijesh Gala in his statement dated
25.10.2010 has stated that * [ have muade a (st in my own handwriting of all such parties
from the contact details available in my cell phone number 98330 84450 (Nokia handset
model N72). | have also indicated the name of the person and the conlact number as alsa
the approximate amount that § kave transferred overseas for these parties. ™ 1 find that the
shri Brijesh Gala in his cross examination dated 28.06.2023 has admitied that his
statements dated 21-10-2010 and 25-10-2010, are carrying his signatares and confirmed
that these are hiz trie starements. On perusal of the above, it appears the statements of Shri
Jitesh Vador and Shn Brijesh Gala recorded by DRI are corroborating with each other

26.8 DBrijesh Gala was cross-examined on 28.06.2023 by Shri Anish Ashok Desai,
Advocate for Moticees-1, 2 and 3. In his Cross-Examination Brijesh Gala has stood by his
statements dated 21.10.2010 and 23,10.2010 when he had admitled that he was transferring
differential amounts abroad to the overseas suppliers of these crane importers. Therefore, 1
find that the noticess claim that the said statements are not corroborating, is not correct, [t
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is & settled law thet the Department is not required to prove its case with mathematical
precision. All that is required is the establishment of such a degree of probability that any
prudent man on its basis, believes in the existence of the fact,

269 The MNoticees-1, 2 and 3 have also tried to counter the strong evidence of
undervaluation by relying upon a sentence in the statement of Shr Brijesh Gala dated
25.10.2010 wherein he has mentioned that he had made a list in his own handwriting of all
such parties from the contact details available in his mobile phone. The Moficees have
argued that this list has not been provided to them and they claim that their name doas not
figure in the said hist, | find that after the said senfence mentioning about the list, Shri
Brijesh Gala has qualified it by saying that the amounts indicated by him are approximate
amounts stated by him by knowledge. He has not kept any records of the above stated
money ransfer. In his business no such record 1= maintained. The entire business runs on
trust and confidence. Once the deal is confirmed, whatever paper/chit containing the details
of money transfer is prepared, it is immediately destroyed. Thus, it appears that any such
list, based on memory of Shri Brijesh Gala or the contact details of his mobile phone could
not have been exhaustive when the import scam was spread over the period of a number of
years, Mere non-production of this list by DRI to the noticees or in the SCN does not
reduce the strength of detalled evidence and modes operandi vnearthed through the
statements of various persons and accepted by a large muomber of importers before the
Bettlement Commizsion as their full and troe liability, The Noticees have never retracted
their statements before DRL In fact they have accepted the evasion and paid the duty on
20,11.2010. In this regard, it is relevant to quote Judgement of the Hon"ble Supreme Court
in System and Components" wherein the Court has ruled that what is admitted by the
imporiers need not 1o be proved,

26.10 1 find that Importer M/s Gopalji Heavy Lifters wrote a letter to the Commissioner
of Customs (Import), MCH, Mumbai requesting clearance of the crane, arrived as per B/L
Mo, TBI4SHOBMOOS dated July 22, 2010 and the said letter received in the office on
20.12.2010. Vide said letter they stated : “Pe are regular Imporiers of cranes (old and
used). We have imported one All Terrvain Crane of 273 tons capacity with ST No 62002701
[from Mis American Crane & Egquipment Sales Inc. of USA which arrived ar per the above
satd BAL. We submined all the regquizsite documenis befowe the proper Officers of the
Cusfoms and assessment and examination of the crane war completed and we were fo pay
the duty ar per the assessment order: Since, the funds to be received from the banks were
not recetved in time we cowld not pay the duty. Even before we could arrange for the funds,
investigations were initiated by the DRI ond clearance of the crane got held up, n these
imvestigations our premises were searched and we weve informed that the crane cannot be
permitted to be clemred unless we deposil certain amounts. Statemenis of our pariners were

recorded indicating that we have misdeclared the value with an intention to evade payment

" Commissioner OF C. Bx., Madms Versus Systeme & Components Pyt Led-2004 ([85) ELT. 136 (5.C.)
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of duty. We submir that the stotements vecorded are not correct nor they ave voluntary,
We loak for an opportunity to explain our position in this regard af an appropriate time
and before appropriate authorities.”

26,11 [ find that the said letter was written to the Commissioner of Customs(Import),
MNCH, Mumbai and not to the investigation agency i.e. DRI, MZU and therefore it cannot
be considered as a proper retraction. I find that the said *All Terrain Crane’ of 275 tons
capacity with SI. No. 6200270] mmported vide B/E No. 966400 dated 13092010 was
released provisiomally on 31/03/2011. Further, a statement of Shri Jitesh Vador was
recorded on 05.07 2012 before DRI wherein he stated: “today, { have appeared before you
to inform vou the correct prices on which | have purchased these cranes from my overseas
suppliers. [ have imported 16 used cranes and one consignment of used accessories for a
Coles LT 120 Latiice Boom crare in the name of my firmm M Gopalil Heavy Liffers. On
being asked, I zay that the main unit of this crane was not supplied by the supplicr (il date.
The aforesaid accessories are lying at my yard. I have also impaerted one crane in the name
af my firm M/s Dhanlaksfmi Cranes. On my request a chart containing details of all these
I8 cranes / accessories has besn given to me, I have mentioned the corvect CIF price of
each of the cranes in this chart. I am submitting this chart under my dated signatures to
wou, I say that [ have alveady deposited an amount of Rx | crove towards my dury Hability
in respect of the aforesaid 18 consignments. [ say that the above amount of Ry ] crore may
be appropriated against my duty fiability in respect of the aforesaid 18 consignments.”™ 1
find that the said statement was recorded on 05.07.2012 whereas the crane imported vide
B/E No. 566400 dated 13/09/2010 was already released provisionally on 31/03/2011. 1 find
that the Moticee-3 has submitted that the statements given by him to DRI were not
voluntary in neture because the same were given to clear the crane imported vide B/E No.
Qe6400 dated 130972010, The said arpument of noticee does not hold substance because
the said crane was elready cleared provisionally on 31.03.2011 whereas the statement was
recorded on 05.07.2012 (after one vear of the clearance), Also no record 13 available to
show that the Noticee-3 filed any retraction of the statement dated 05.07,2012 before DRI

26.12 Though the Noticees have issued a letter to the Commissioner of Customs, Import,
NCH, Mumbal on 201220010 (almost 2 months after their lst statement before DRI)
stating that their statements were not voluntary, but it is not clear as why this retraction
letter was not sent to DRI, Later on 05.07.2012, Sh. Jitesh Vador, Noticee-3 has again
given staterment before the DRI accepting his carlier statements also accepting his duty
evasion and requesting to appropriate the deposited duty amount of Bs. [ er. This stalement
taken 13 months after their retraction letter contradicts their earlier retraction letter.

26.13 In the light of the abowe facts, the stand of the noticess during the present
adjudication that they were coerced to accept undervaluation appears untrue as it is not
supported by the circumstances and sequence of their actions, events and other evidence
unearthed in the case. The relied upon statements of Shri Madan Latwani, Shri Jitesh Vador
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and Shri Brijesh Gala were never retracted by them before the investigation agency.
Staterment of Sho Brjesh Gals has also been confirmed in his cross-examination, All the
statements have been recorded over a span of two years so noticess had ample time to
retract the same in 2 proper manner. Also, it is relevant here to refer to some landmark
judicial pronouncements on the issue of acceplability of statements recorded vmder
provisions of section 108 of the Act.

i. The Hon'ble Supreme Court in the case of Romesh Chandra Mehta' and in the
case of Percy Rustomji Basta™ has held “rhat the provisions of Sectlon 108 are judiclal
provisions within which a staterment has been read, corvectly recorded and has been made
without force or coercion. The provisions of Section 108 also enjoin that the siatement has
to be recorded by a Gazetted Officer of Customs and this has been dome in the present
case, The statement is thus made before a responsible afficer and It has to be aecepled as a
prece af valid evidence ™.

ii.  The Hon'ble Supreme Court in the case of Badaku Jyoti Svant'® has decided that
“statement 1o a customs officer iy not kit by section 25 of Indian Evidence Act, 1872 and
would be admissible in evidence and in conviction based on it is correct ™.

ili. Hon'ble Supreme Court reparding the evidentiary wvalue of statements under
Section 108 under the Act in the case of Duncan Agro Industries Ltd'" has decided thas
“Section 108 of the Customs Aet does not contemplate amy magisterial infervention. The
power under the said section iz intended to be evercised by a pazetied officer of the
Cusfoms Depariment. Sub-section (3) enfoing on the person summoned by the afficer fo
state the truth upon any subfect respecting which he iy examined, He is not excused from
spealdng the truth on the premise that such statement could be used against him. The said
requirement is included in the provigion for the purpose of enabling the gazetted officer to
elicit the truth from the person interrogated. There Is no invelvement of the magisirate at
that stage. The entire idea behind the provision is that the pezetted officer questionfng the
person must gather all the treth concerning the episode. If the stafement so extracted is

untrue ity utility for the officer gets lost",

i, Hon'ble Punjab and Haryzna High Court in the case of Jagjit Singh"" has decided
that "ft s setiled low that Customs Officers were not police officers and the statements
recorded wunder Section 108 of the Customs Act were not hit by Section 25 of the Evidence
Act. The statements under Section T08 of the Customs Act were admissible in evidence ar
has been held by the Hon'ble Supréme Court in the matter of Ram Singh®, in which it iz
held that recovery af apium was from occused by officers of Narcotic Bureau. Acecused

M Romesh Chamdra Mehta vi the State of West Bengal {[96%) 2 S.C.0. 461, ALR. 1970 5.C. 240

¥ Percy Rustomji Basta ve, the Siate of Maharsshera A LR 1971 5.0 187

" Badalar Jvoti Svant Vs, Siate of Mysore [1966 AIR 1746 = 1978 (2) ELT J 323 (3C 5 member beach)
" Assistant Collsctor of Central Excige, Rajamundry Vs. Duncan Agro Industries Lid. [(2000) 7 5CC 53]
" Jagjit Singh vs Stase Of Punjab And Another, Crl. Appeal Mo 8-2482-8B af 2000

™ Ram Singh ve. Central Burean of Marcotics, 2011 {2) ROR (Criminal) 850
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made confession before said officers. Officers of Cemiral Bureau of Marcotics were not
police afficers within the meaning of Section 25 and 26 of the Evidence Act and hence,

confessions made hefore them were admizsible in evidence ™

26.14 In view of the foregoing discussion, 1 find that the statements recorded by DRI
under the provisions of Section 108 of the Act cannot be held as coerced and are revealing
correctly the facts of this huge import scam. They form a reliable evidence in the case
supporting the charge of manipulation of import documents and gross undervaluation of

used cranes.

7. Whether the declared value of the goods imported by M, Gopalji Heavy
Lifters and M/s. Dhanlakshmi Cranes , is liable for rejection under Rule 10A / Rule
12 of the CVR 1988 [/ CVR 2007 read with Section 14{1) of the Act and whether the
same can be redetermined under Rule 4 of CVR 1988 / Rule 3 of CVR 2007 as
applicable?

27.1 [ find that the SCN proposed:

i. Rejection of declared wvalue of Rs. 4,94,78,611/- CIF in respect of the 15
consignments, imported and cleared by Mis. Gopalji Heavy Liflers, from Mumbai pori
(details as per Annexure-A-1 to the SCN) under the provisions of Rule 10 A Rule 12 of
the CVR 1988/ 2007 (as applicable) read with section 14(1) of the Act.

i Rejection of declared value of Rs. 2,52, 78,750/~ CIF in respect of the used Krupp
EMK 6275 crane, imported and cleared provisionally by M/s. Gopalji Heavy Lifters, from
Mumbai port {details as per Annexure-A-3 o the SCN) under the provisions Rule 12 of
CVR 2007 read with section 14(1) of the Act.

iii.  Rejection of declared value of Rs. 22.62,000/~ CIF in respect of | used crane,
imported and cleared by M/s. Dhanlakshmi Cranes, from Mumbai port (details as per
"Annexure-A-2" o the SCN) under the provisions of Bule 10 A of the CVE 1988 read
wilh section 14(1) of the Act.

27.2 Rule 10A of CVR 1988 and Rule 12 of CVR 2007 are reproduced below for

reference:
i Rule 104 - Refection of declared value

(1) When the proper officer has reason to doudt the frith or acenracy of the value
declared in relation lo any imported goods, he may ask the importer of such goods
fo furnish further information including documents or other evidence and iff after
receiving such further informarion, or in the absence af a response of such
imporier, the proper officer siill Aas reasonable doubt about the truth or accuracy
af the value so declared, it shall be deemed that the value of such imported goods
canrol be determined wunder the provisions of sub-rule (1) of rule 4.
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ii. Rule I2 - Rejection of declared value

(1) When the proper officer has reason to doubt the truth or accuracy of the value
declared in relation to any imported goods, he may ask the importer of such goods
to furnish further information Including documenis or other evidence and if) after
recelving such further imformation, or in the absence of a response of such
importer, the proper afficer siill hay reasonable doubt about the ruth or accuraoy
of the value so declaved, it shall be deemed that the transaction value of such
imported goods cannot be determined under the provisions of sub-rule (1) of rule 3.

273  As discussed above Shri Madan Lalwani's statement that there were several crane
importers who were involved in evasion of Customs Duty by way of gross under-valuation
of used cranes, by valuing the crane and accessories at around Rs. 28 to Bs. 40 per kg just
above the scrap value was corroborated by various importers who disclosed the correct
value of these used cranes to DRI and also accepted it as their full and true disclosure
before the Hon'ble Settlement Commission under Section [27B of the Act. Shri Madan
Lalwani’s detailed version of the conspiracy hatched by his CHA firm and the importers is
alse corroborated by the statements of the hawala operator Shri Brijesh Gala whose
services were used to transfer the additional and differential amounts abroad, Shri Brijesh
Gala has confinmed his statements in cross-examination. The Importers/Noticees in the
preseént case have also accepted their evasion and have paid the customs dues but they have
not gone 1o the Settlement Commission. During adjudication, their attempt to retract their
eariier statements appears without basis and consistency as discussed above.

274 Thus, enough evidence had emerged during investigation for DRI to have a
reasonable doubt over the declared values of these imported goods ( 16 BEs of Mis.
(Gopalji Heavy Lifters + 01 BE of M/s. Dhanlakshmi Cranes) and therefore their proposal
in the said SCN of rejection of declared values of these goods imported by Noticee-1 and
Moticee-2 under Rule 10A / Rule 12 of the CVR 1988 / CVR 2007 (as applicable) is
reasonable and just.

27.5 The 5CN has proposed redetermination of value of these goods imported by the
Moticees-1 & 2 under the provisions of Ruole 4(1) of CVR 1988 / Rule 3(1) of CVE 2007 as
applicable and the same are reproduced below for reference:

i.  Rule4(1) of CVR 1988: The transaction value of imported goods shall be the price
actually paid or payable for the goods when sold for export te India, adfusted in
accordance with the provisions of Rule 9 of these rules.

ii. Rule 3(1) of CVR 2007: Subject to rule 12, the value of imported goods shall be
the transaciion value adfusied In accordance with provisions of rule 10,

276 1 find that the Hon’ble CESTAT vide order dated 15.11.2016 in respect of appeal
filed against 15t O1O 04.09.2014 has observed that “The decisior in re Crown Lifters cited
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supra on bekall of appellant, acconding to Learned Counsel, iv alvo supportive of her
arguments that the re-determination of axsessable value of the imports foils the fest of law
We are informed that section 14 of Customs Aet, 1962 and the Customs Faluation
{Determination of Price of Imporfed CGoods) Rules, 1988 fand iy successor Ruler of 2007)
were complied in their breach. The refection of declared values is based on statements
recorded nnder section 108 of Cusioms Act, 1962 fust as the adoption of new values is.
The requirement that refection of declared value must be followed by sequentiof
application of rule § onwards appears to have been disregarded. We have perused the
impugned order and as she hay pointed out. The re-determingtion has not cited any rule
that has been applied; nor do we perceive any alfemipt af determining the value in
accordance with the prescription in the Rules ™,

27.7 During the investigation by DRI when an employee of the CHA firm Shri Madan
Lalwani disclosed the entire conspiracy and provided the list of importers who used the
said modus operandi to evade the Customs Duty and when the Hawala Operator Shri
Brijesh Gala also confirmed the said modus opesandi; the DRI then approached the
importers who admitted the under-valuation and the evasion of Customs Duty, They
themselves disclosed the actual value of the used cranes and accessories while admitting
that the declared value to Customs at the bme of clearance was undervalued around the
scrap value of steel (from Rs. 28 to Rs. 40 per ko). The Noticees-1, 2 and 3 were also the
importers named in the list by Shri Madan Lalwani. The Moticees themselves discloged the
true value of cranes by submitting a chart reflecting the trucfactual value of the 17
consignments. The Moticee-3 during investigation also volumtarily submitted Rs.
1,00,00,000/- {Rupess one crore only) vide letter dated 26.11.2010 toward duty evaded by
him 1o the import of used cranes {copy of the same is reproduced below for reference),
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278 In view of the above, | conclude that the values admitted / submitted through “a
chart” by Jitesh Vador (MNoticee-3) in respect of 17 consignments imported by him in the
name of firns M. Gopalji Heavy Lifters (Woticee-1) and M/, Dhanlakshmi Cranes
(Moticee-2) are the true / actual transactional value of these goods because thev were
actually paid or payable for the goods imported by him. Therefore, [ find that the SCN has
rightly proposed redetermination (As per Tables-3 & 4 abowve) of value of these 17
consignments imported by Noticees-1 & 2 under the provisions of Rule 4(1) of the CVR
1988 / Rule 3(1) of the CVR 2007 {as applicable) read with Section 14(1) of the Act. In
respect of the Flon'ble CESTAT observations, I find that once Rule 4(1) of the CVR 1988 /
Rule 3(1) of the CVR 2007 can be applied in & case to redetermine the value of imported
goods then there is no need to move forward to sequential roles for redetermination of
the value of the imported goods. In the present case, MNoticee-3 itself provided the true /
actual transaction value of the imported goods. When the true / actual transactional value
of the imported goods 18 available, which is paid or payable in respect of imported goods
then there is no need to move downward in application of mules of CVR 19882007 to
redetermine the value of imported poods.

279 | also rely upon the Judgement of the Hon'ble Supreme Court in System and
Components{supra) and CESTAT Judgement in Sodagar Knitwear™ (approved by the
Hon'hle Supreme Court™} that when an importer himself dmits & higher value before the
Dwepartment which is corroborated by other evidences/statements, the department need not
prove it again. Since the redetermination i in terms of Rule 4{1) of the CVR 1988 and
Rule 3(1) of the CVR 2007, it is found to be in compliance with the sequential application
of Valuation Rules.

28,  Whether the goods imported by M/s. Gopalji Heavy Lifters (Noticee-1) and
M/5. Dhanlakshmi Cranes (Noticee-2) are liable for confiscation under Section 111{m)
of the Act?

28.1 [ find that the SCN has proposed confiscation of 16 consignments imported in the
name of M/s Gopalp Heavy Lifters and one consipnment imported in the name of /s
Dhanlakshmi Cranes under the provisions of section [11{m) of the Act Section 111{m) of
the Act, is reproduced hersinbelow for reference:
Section 111{m): any goods which do not correspond in respect of value or in any
other particular with the enfry made under this Act or in the case of baggage with
the declaraiion made under section 77 in respect thereof or in the case of goods
under transhipment, with the decloration for transshipment referved fo in the

proviso to sub-section (1) of section 54.

¥ Commr, OF Cus. {Import), Jed, Tkd, New Deli Versos Sodagar Knitwear-2018 (362) ELT. 819 (Tri -
Del.}
13018 (367) ELT A213 {S.0)
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282 On perusal of the above section, it is clear that any goods which de not correspond
in respect of value with the entry made under the Act are liable for confiscation under
Scction 111(m) of the Act In the present case, as discussed above, the noticees submitted
falge and manipulsted invoices to the Customs at the time of clearance of goods, which
were not reflecting the true / actual transaction value of the imported goods, Noticee-2 in
his voluntary statements admitted deliberate undervaluation in the import of the
aforementioned 17 consignments and alse submitted a chart reflecting the trus / actual
transaction value of these consignments and further admitted they remited differential
amounts by way of *hawala’. Therefore, [ hold that the goods imporied by Noticees-1 & 2
are liable for confiscation under Section 111{m) of the Act as they do not correspond in
respect of value.

283 | find that the impugned goods have already been cleared from the port and not
available for confiscation. [ find that in terms of Section [25 of the Act, there is an oplion
to pay a fine in lieu of confiscation. Section 125 is reproduced below:

Section [23(1); Whenever confiscation of any goods s authorised by this Aet,
the officer adfudging it may, in the case of anv goods, the importation or
exportation whereo!l i prohibited wnder this Act or under any other low for
the time being in force, and shall, in the case af any other goods, give io the
owner of the goods or, where such owner is nof known, the person from whoge
possession or custody such goods have been seized ] an option to pay in lieu
af confiscation such fine as the said officer thinks fit:

Provided that, without prejudice to the provisfons of the proviso to sub-section
2) af section 115, such fine shall not exceed the market price of the goods
confiscated, less in the case of imparted goods the duty charpeable thereon,

Section 123(2); Where any fine in lieu of confiscation of goods s impaosed
under sub-section {{), the owner of such goods or the person referred to in
sub-section (1), shall, in addivian, be liable to any duty and charges payable
in respect of such goods. |

284 | find that the Hon'ble High Court of Chennai, in the case of Visteon Automotive
Systems India Limited™, has held that availability of goods is not necessary for imposing
redemption fine. Vide the said onder it was inter alia held that ... .opening words of Section
125, "Whenever confiscation af any goods is authorised by this Aet ..., brings owt the point
clearly. The power lo impose redemption fine springs from the authovization of
confiscation of goods provided for under Section 111 of the Act. When once power of
authorisation for confiscation of goods gels iraced to the said Seciion 111 of the Act, we
are af the opinion that the physical availability of goods iv not so much relevant. The

T Vigteon Aulomative Systemns India Lid Vs CESTAT, Chennai-201% (9) G.S.T.L. 142 {(Mad.)
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redemption fine ix in fact to avoid such consequences flowing from Section [1l onln
Hence, the payment of vedemption fine saves the goods from getting confiscated. Hence,
their physical availabilizy does not have any significance for imposition of redemption fine
under Section 123 of the Act.”

285 1 find that the above view of the Hon'ble Madras High Court was relied upon by
Hon'ble Gujarat High Court in the case of Mfs. Synergy Fertichem Pvt. Ltd™. Hon'ble
Gujarat High Court at para 174 and 175 of the judgement held that “We would fike o
follow the dicthum as laid dewn by the Madras Hign Court in Para-23 in the case of Fisteon
Automotive Svstems India Limited Vs CESTAT, Chennai ™, Therefore, in view of the above,
I find that the goods imported by Noticees-1 & 2 are liable for redemption fine in lieu of
confiscation even if the goods are not physically available at present .

29, Whether demand of differential duty uwpon finalization of provisional
assessment in respect of B'E Mo, 966400 dated 13/0%20010 can be made under section
28 of the Act?

29.1  As discossed in para 24 gbove, the Hon'ble Tribunal in its Remand Order has
already decided this issue holding that differential duty cannot be demanded under Section
28 of the Act in respect of provisionally assessed bill of entry no. 966400 dated
13/09/2010. Hence in complience of the Hon'ble Tribunal's Order, 1 hold that with respect
Lo the provisionally assessed B/E No. 966400 dated 13/0%/2010, natural justice has already
been given to the noticees through this SCN and personal heanngs. The gaid provisional
assessment is now directed to be finalised under section 18 of the Act read with
Eegulation 6(3) of Customs (Finalisation of Provisional Assessment) Regulations, 2018
notified vide Motification Mo, T32018-CLIS(NT) dated 14.08.20135. In terms of these
provisions and in view of the evidences already discussed in paras above, I hold that in
respect of this provisionally assessed BE, Noticee-1 is liable to pay differential duty / short
paid duty amounting to Rs. 67,27,903/- (details as per Annexure-A-3 to the SCN). As
section 28 will not be applicable for this particular consignment, extended period and
penalty under section 114A will not be attracted, However, the provisions relating to
confiscation, redemption and penalty for improper imporiation under section 12{a) will
still be attracted.

3. Whether the amount paid veluntarily by Moticee-1 during investigation can be
appropriated against the short paid duty in respect of crames mentioned at serial
number 1 to 3 of Annexure- A-1 to the SCN in respect of which, duty demand has
become time barved under section 28 of the Act?

301 As discussed in para 24 above, the Hon'ble Tribunal in its Remand Order has
already decided this issue holdmg that "the adiudicating authority haz exceeded his

¥ MJs. Synergy Fertichem Pvi, Led reparted in 2020 (33) G.5.TL. 513 (Guj.)
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powers in adjusiing Rz, 26,27, 103/ and inferest of Rs. [3.86,7004 from the voluntary
deposic”. In compliance of the same, | decide that amount paid voluntanly by Moticee-1
during investigation cannot be appropriated against the shont paid duty in respect of cranes
mentioned at serial number | to 3 of Annexure- A-1 to the SCN in respect of which duty
demand was time barred under section 28 of the Act at the time of SCN. The said amount
may be appropriated against other dues that may anse from this Order.

31. Whether differential duty in respect of cranes mentioned at serial number 4 to
15 of Annexure- A-1 to the SCN and crane mentioned in Annexure-A-2 to the SCN
can be demanded under the extended period available in terms of provisions of
Section 28 of the Act?

31,1 As discussed above, it is amply clear that the noticees wilfully suppressed the
actual invoices from the Department and knowingly submitted false and manipulated
invoices to the Department with the intention to evade customs duty. Therefore, 1 hold that
the SCHN has rightly proposed a demand of differential dury in respect of 12 consigniments
(details as per st no. 4 to 15 of Annexure-A-1 to the SCN) imported in the name of M/s
Gopalji Heavy Lifters and one crane, imported and clesred in the name of Mfs
Dhanlakshmi Cranes (details as per Amnexure-A-2 to the SCN) under the extended period
available in terms of section 28 of the Act.

31, Whether the noticees are liable for penal action?

3.1 | find that the SCN has proposed penalty on the noticees in respect of the goods
imported by Noticees-1 & 2 as per the following table:

Table-8
Sr. | Name of the Penal Action in respect of | Penal Action in respect of goods
No | Noticee goods imported by imported by Noticee-2
Noticee-1
1| Mis. Cropalji | Penalty under Section 114A,
Heawvy Lifters | 112(a} and / or 112{b),
(Noticee=1) 114AA of the Act,
2 | Mfs. Dhanlakshmi Penalty under Section 1144,
Cranes (Moticee-2) 112{a} and / or 112{k), 114AA of
the Act
3 | Shri Jitesh Vador Penalty under Section 1144, | Penalty under Section 1 14A,
(Moticee-3) 112{a) and / or 1E2({b), 112{a} and / or 112(b), 114AA of
114AA of the Act the Act
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4 | Shri Madan | Penalty under Section 112{a) | Penalty under Section 112(a) and
Lalwani and for 112{b), 114AA of for [12{b), 114AA of the Act
(MNoticee-4) the Act

32.1 From the evidences discussed above, it becomes clear that at the material time,
Moticee-4, a semor employee of the well-known CHA firm, with his team of 18 staff, was
in touch with large number of crane importers and was repeatedly importing used cranes at
vory low prices and was aware that thess imports had cormupted the customs NIDB data.
Therefore he knew that he could further conspire with importers to import old and used
cranes at around scrap value, which was Rs.20 Re 40 per kg at that time, withoul declaring
the actual value to customs and justifying the values easily based on past NIDB data. The
MNoticee-4 had become powerful enough to control the entire account no.2 of the CHA
firm which dealt with import of old and used cranes. Thus, Noticee-4 orchestrated this
import scam and emerged as its kingpin.

313 In the present case, he colluded with Noticees-1 & 2 to submit false and
manipulated invoices to the Customs at the time of clearance of above mentioned
consignments with the intention to profit from evasion of customs duty. Shri Jitesh Vador
(Noticee-3) (managing partner in both the firms) was instrumental in mis-declaring the
vialue of the poods in the import documents of both the firms by submitling falze and
manipulated invoices to Customs. Noticees-3 & 4 during their voluntary statements
accepied deliberate undervaluation in the import of these 17 consignments. They
knowingly or intentionally made, signed or used, or caused to be made, signed or used
invoices which were false and mampulated. Thus, T hold Moeticee-1 {for the goods imported
by Moticee-1), Moticee-2 (for the poods imported by Moticee-2), Noticee-3 (for the goods
imported by Noticees-1 & Z) and Noticee-4 liable for penal action under the provisions of
Section 114AA ofthe Act

324 The poods imported by MNoticees-1 & 2 are liable for confiscation under Section
111{m} of the Act, as discussed above. Hence, the Moticees-1, 2, 3 & 4 are also liable for
penalty under Section 112{a) of the Act for the omissions and commissions (submission of
manipulated invoices with lower value than the actual transaction value at the time of
clearance of goods) they did in respect of these goods which renders the gpoods liable for
confiscation.

325 As discussed above, demand under the extended period available in terms of
Section 28 of the Act is sustainable in the present case in respect of goods imported by the
Moticees -1 & 2 (Detnils as per Annexure A-1, end A-2 to the SCN). Where demand iz
sustainable under the estended penod in terms of Section 28 of the Act, penalty is
imposable under Section 114A of the Act, Thus, I hold that Noticee-1 in respect of the
goods (Details as per Annexure-A-1 to the SCN ) and Noticee-2 in respect of goods
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{Deetails as per Annexure-A-2 to the SCN) are linble for penalty under Section [ 14A of the
Act. Out of both penalties under Section 112 and 114A, only one can be imposed therefore
[ refrain from imposing penalty under Section 1 12(a) on Noticees-1 & 3.

32.6 Further, it has come to my notice that Moticee-4 has left this world on 28.01.2022. 1
have seen the Death Certificate Registration No. D-2022:27-90262-D00386 dated
09022022 of Shn Madan Lalwani (Motices-4) issued by Municipal Corporation of
Greater Mumbai, submitted by his wife in this office. Since the case against him was only
of imposition of penalty under Section 112{a), 112({b) and Section 114AA of the Act, the
gaid case stands abated in view of the ratio laid down by the Hon'ble Supreme Court in
Shabing Abraham® and by the Hon'ble CESTAT, Mew Delhi in Manmohan Kaur
Schgal®.

32.7 Also, it is noticed that the Hon'ble Tribunal has observed in Para 4 of its Remand
Order that penalty under S=ction |14A has been imposed wice on the importer; but on
examination of the 1st OIO, 1 find that penalty under Section 114A has been imposed in
Para 37(A)(vi) and Para 37(B){vi) and 3T(C){vii) spainst the two importer firms, Mfs
Gopalji Heavylifters and M/s Dhanlaxmi Cranes, in respect of different consignments
covered by Annexures Al, A2 and A3 to the SCN respectively. Since the consignments
listed in different Annexurcs arc different accordingly, penaltics have been imposed
separately for each consignment, | am unable to find any duplication of penalty in the
above mentioned sub-paras of Para 37 of the snid OI0. Also, the penalty under Section

114A of the Act has boen demanded from the importer who is the person liable to pay duty
under Section 28 of the Act and not from other co-noticees which is legal and proper.

33.  In view of the above, 1 pass the following order.
Order

33.1  In respect of goods imported by M/s. Gopalji Heavy Lifters{Noticee-1):
(A)  Forthe 15 past consiznments {details as per Anpexure-A-1 to the SCN)

(i} I reject the declared value of Rs. 4,94,78,611/- CIF under the provisions of Rule
10ARule 12 of the CVE 1988/ CVR 2007 (as applicable) and re-determine the same as
Rs. 7,34,42,674/- CIF (details as por Annexure-A-1 to the SCN) under Rule 4 of CVR
1988 / Rule 3 of CVR 2007 as applicabie read with Section 14 of the Act.

(iiy | confirm the demand and order for recovery of differential duty amounting to Rs.
51,27,658/- in respect of 12 consignments (details as per sr. no. 4 to 15 of Annexure-A-[ 1o
the SCN), under the provisions of section 28(8) of the Act along with applicable interost in
terms of section 2BAA {erstwhile 28AB) of the Act.

* Bhabina Abrabam vs Collector of Central Excise and Customs 2015 {322) E.L.T. 372 (8.C.).
¥ planmohan Kiuwr Sahgal s Commissiooer of Customs, Mew Delli reported in 2018 {363) ELT 258 (Trl. -

Del}
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(ili) 1 order 1o confiscate the 15 consipnments (details ag per Annexure-A-1 to the SCN)
with a declared value of Rs. 4,94,78,611/- CIF {actual value of Rs. 7,34,42,674/- CIF)
under the provisions of Section 111{m) of the Act However, in lieu of the confiscation, I
impose & redemption fine of Rs. 16,00,000/~ {(Rupees sixteen lakh only) under Section
125 of the Act.

(iv) In respect of 12 consignments (details as per sr. no. 4 to 15 of Annexure-A-1 to the
SCN), 1 impose a penalty equal to the short paid duty and interest on M/s Gopalji Heavy
Lifters under Section 114A of the Act, provided that where such duty and interest is paid
within thirty days from the date of the order of the proper officer determining such duty,
the amount of penalty liable to be paid under this section shall be twenty-five pereent of
the duty or interest, as the case may be, so determined. The benefit of reduced penalty shall
be available subject to condition that the amount of penalty so determined has also been
paid within the period of thirty days.

{(v) [ impose a penalty of Rs. 5,00,000/- (Rupees five lakh only) on Shri Jitesh Vador
under the provisions of Section 112(a) of the Act.

(vi) [ impose a penalty of Rs. 10,00,000 (Rupees ten lakh only) on Mis Gopalji Heavy
Lifters under the provisions of Section 114AA of the Act.

{vii) I impose a penalty of Rs. 10,000,000/~ (Rupees ten lakh only) on Shri Jitesh Vador
under the provisions of Section 114AA of the Act.

(viii) [ refrain from imposing any penalty on Shri Madan Lalwani.

(B)  For the one nsed Krupp KMEK 6275 crane, imported and clearved provisionally
vide BE No. 966400 dated 137092010 in the name of M/s. Gopalji Heavy Lifters, from
Mumibai port (details a3 per Annexure-A-3 to the SCN)

(i} | reject the declared value of Rs. 2,52,78,750/- CIF under the provisions of Rule 12
of the CVE 2007 and re-determine the same as Rs. 2,78,77.500/~ CIF wunder Bule 3 of
CVER 2007 read with Section 14 of the Act.

(i) I order to finalize the provisional azsessment under section 18 resd with sections
17, 124 and 125(2) of the Act, and Regulation 6(3) of Customs (Finalisation of Provizional
Assessment) Regulations, 2018; on the redetermined value (details as per Annesure-A-3
to the SCN). The concemed DC (Appraising Group V), NCH, Mumbai is dirccted to
accordingly finalise the said BE on the [CES System.

(itiy [ confirm the duty lability amounting to Rs. 6727903/ (details as per
Annexure-A-3 to the SCN) under section 18 of the Act read with Repulation 6{3) of
Customs (Finalisation of Provisional Assessment) Regulations, 2018, [ order to appropriate
the amount of Rs. 67,27,9%03/~ paid at the time of clearance of the aforesaid used Krupp
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KEMEK 6275 crane, towards the duty liability, after finalization of the asscssment and order
to enforce the Bank Guerantee of Rs. 28,16,000/- fumished at the time of seeking
provisional release of the aforesaid crane towards the interest/fine/penalty lisbilities,

(iv) I order to confiscate the said goods with a declared value of Rs. 2,52,78,750/- CIF
(re-determined value of Rs. 2,78,77,500/- CIF) under the provisions of Section 111{m) of
the Act. However, in licw of the confiscation, | impose a redemption fine of Rs. 13,00,000/-
(Rupees thirteen lakh only) under Section [25 of the Act.

(¥) [ impose a penalty of Rs. 4,00,000/~(Rupees four lakh only) on M/s Gopalji
Heavy Lifters under the provisions of Section 112(a) of the Act.

(vi} [ impose & penalty of Rs. 4,00,000/<{Rupees four lakh only) on M/s Jitesh Vador
under the provisions of Section 112(a) of the Act.

(vii) 1 impose a penalty of Rs. 17,000,000 (Rupees seventeen lakh only) on M/s Gopalji
Heavy Lifters undar the provisions of Section 114AA of the Act

(viii) [ impose a penalty of Rs. 17,00,000 (Rupees seventeen lakh only) on Shri Jitesh
Vador under the provisions of Section 11444 of the Act,

{ix) Irefrain from imposing any penalty on Shri Madan Lalwani.

{C) 1 order to appropriate the amount of Rs. 1,040,00,000/-(Rupees one erore only) paid
by M/s Gopal Heavy Lifters during the ongoing investigations towards differential duty,
interest, fine and penalty ansing from this Order.

33.2 In respect of goods imported by M/s. Dhanlakshmi Cranes (Noticee-2):

(i} I reject the declared value of Rs, 22,62,000- CTF of | wsed crane {details as per
Annexure-A-2 to the S5CN) under the provisions of Rule 10A of the CVR 1988 read with

section 14{1) of the Act and re-determine the same as Rs. 49,76, 400/~ CIF (details as per
Annexure-A-2 (o the SCN) under Rule £ of CVE 1988 read with section 14 of the Act,

(@ 1 confirm the demand and order for recovery of differential duty amounting to Rs.
§,50,191/- on the aforesaid | wsed crans (detnils as per Annexure-A-2 to the SCN) under
the provisions of Section 28 of the Act along with applicable interest in terms of section
28AB of the Act,

{ili} [ order to confiscate the aforesaid 1 wsed crane (details as per Annexure-A-2 o the
SCH), with g declared value of Re. 22,62,0000- CIF (re-determined value of 49, 76,800k~
CIF) under the provisions of Section 111(m) of the Act. However, in lieu of the
confiscation, | impose a redemption fine of Rs. 1,70,000/- {(Rupecs one lakh seventy
thousand only) under Section 125 of the Acl
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(iv)  In respect of aforesaid 1 used crane (details as per Annexure-A-2 to the SCN), |
impose a penalty equal to the short paid duty and interest on M/s. Dhanlakshm Cranes
under Section 114A of the Act, provided that where such duty and interest is paid within
thirty days from the date of the order of the proper officer determining such duty, the
amount of penalty liable to be paid under this section shall be twenty-five percent of the
duty or intérest, as the case may be, 8o determined. The benefit of reduced penalty shall be
available subject to condition that the amount of penalty so determined has also been paid
within the period of thirty days.

(v) [ impose a penalty of Rs. 80,000/« (Rupees eighty thousand only) on Shei Jitesh
Vador under the provisions of Section 112{a) of the Act.

(vi) 1impose a penalty of Rs. 100,000/ (Rupees one lakh only) on M/s. Dhanlakshmi
Cranes under the provisions of Section 114AA of the Act.

(vil) 1 impose a penalty of Rs, 1,00,000¢- (Rupees one lakh only) on Shri Jitesh Vador
(Moticee-3) under the provisions of Section | [4AA of the Act.

{viif) | refrain from imposing any penalty on Shri Madan Lalwani.

34.  This order is issued without prejudice to any other action that may be taken in
respect of the goods in question and/or against the persons concerned or any other person,
if found involved, under the provisions of the Act, and/or any other law for the time being
in force in the Republic of India.

1).67.23
[ Vivek Pandey )

HIGFT HHATRE (A1)
Commizsioner of Customs {Import-1},
Tl EHTE e, A

Mew Custom House, Mumbai-01.

Ta

(i} M/s Gopalji Heavy Lifters,
| 7718, Kashiram Jamnadas Building, 5, P.D'Mello Road,
Mumbai-4 00009,
(i) M/s Dhanlakshmi Cranes,
Plot Mo. 920, Ground Floor at EKiravali,
Eahinjan, Panchimahal warcshouse,
Taloja, Navi Mumbai 410208,
(iii} Shri Jitesh Vador,
17/1 &, Kashiram Jamnadas Building,
5, BD'Mello Road, Mumbai-400009
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Copy to:

¥

o

The Pr. Chief Commissioner of Customs, Mumbai Zone-1, Mew Custom House,
Murmbai.

The ADG, DRI, MZU, 13, Sir Vithaldas Thakersey Marg, Opp. Patkar Hall, New
Marine Lines, Mumbai-400{020.

. ADG(CEIB), Central Economic Intellipence Bureaw, Janpath Bhavan, B-wing, 6th

Floor, New Delhi-E 10001,
The Deputy Commissioner of Customs, Group-5, New Custom Houose, Mumbai
The Deputy Commissioner of Cuostoms, CHS Section, New Custom House,
Mumbai. {For display ofi notice board)

Office Copy.
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